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A MINISTRY OF JUSTICE 


HE courts are not helped as they could and ought to be in the 
adaptation of law to justice. The reason they are not helped 

is because there is no one whose business it is to give warning that 
help is needed. Time was when the remedial agencies, though in- 
adequate, were at least in our own hands. Fiction and equity were 
tools which we could apply and fashion for ourselves. The artifice 
was clumsy, but the clumsiness was in some measure atoned for by 
the skill of the artificer. Legislation, supplanting fiction and equity, 
has multiplied a thousand fold the power and capacity of the tool, 
but has taken the use out of our own hands and put it in the hands 
of others. The means of rescue are near for the worker in the mine. 
Little will the means avail unless lines of communication are es- 
tablished between the miner and his rescuer. We must have a 
courier who will carry the tidings of distress to those who are there 
to save when signals reach their ears. To-day courts and legisla- 
ture work in separation and aloofness. The penalty is paid both 
in the wasted effort of production and in the lowered quality of 
the product. On the one side, the judges, left to fight against 
anachronism and injustice by the methods of judge-made law, are 
distracted by the conflicting promptings of justice and logic, of 
consistency and mercy, and the output of their labors bears the 
tokens of the strain. On the other side, the legislature, informed 
only casually and intermittently of the needs and problems of the 
courts, without expert or responsible or disinterested or systematic 
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advice as to the workings of one rule or another, patches the fabric 
here and there, and mars often when it would mend. Legislature 
and courts move on in proud and silent isolation. Some agency 
must be found to mediate between them. 

This task of mediation is that of a ministry of justice. The duty 
must be cast on some man or group of men to watch the law 
in action, observe the manner of its functioning, and report the 
changes needed when function is deranged. The thought is not a 
new one. Among our own scholars, it has been developed by Dean 
Pound with fertility and power.! Others before him, as he reminds 
us, had seen the need, and urged it. Bentham made provision for 
such a ministry in his draft of a Constitutional Code.? Lord 
Westbury renewed the plea.’ Only recently, Lord Haldane has 
brought it to the fore again.* ‘‘There is no functionary at present 
who can properly be called a minister responsible for the subject of 
Justice.”’> ‘‘We are impressed by the representations made by men 
of great experience, such as the President of the Incorporated Law 
Society, as to the difficulty of getting the attention of the govern- 
ment to legal reform, and as to the want of contact between those 
who are responsible for the administration of the work of the 
Commercial Courts and the mercantile community, and by the 
evidence adduced that the latter are, in consequence and progres- 
sively, withdrawing their disputes from the jurisdiction of the 
Courts.” ® In countries of continental Europe, the project has passed 
into the realm of settled practice. Apart from these precedents 
and without thought of them, the need of such a ministry, of some 
one to observe and classify and criticize and report, has been driven 
home to me with steadily growing force through my own work in 
an appellate court. I have seen a body of judges applying a system 
of case law; with powers of innovation cabined and confined. The 
main lines are fixed by precedents. New lines may, indeed, be run, 
new courses followed, when precedents are lacking. Even then, 
distance and direction are guided by mingled considerations of 

1 Pound, “Juristic Problems of National Progress,” 22 Am. J. or SOCIOLOGY, 721, 
729, 731 (May, 1917); Pound, “Anachronisms in Law,” 3 J. AM. JupiIcaTurE Soc., 
142, 146 (February, 1920). 

2 Works, IX, 597-612. 

* x Nasu, Lire or Lorp WEsTBURY, 191, quoted by Pound, supra. 


* Report of Lord Haldane’s Committee on the Machinery of Government (1918). 
5 Tbid., p. 63. § Ibid., p. 64. 
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logic and analogy and history and tradition which moderate and 
temper the promptings of policy and justice. I say this, not to 
criticize, but merely to describe. I have seen another body, 
a legislature, free from these restraints, its powers of innovation 
adequate to any need, preoccupied, however, with many issues 
more clamorous than those of courts, viewing with hasty and partial 
glimpses the things that should be viewed both steadily and whole. 
I have contrasted the quick response whenever the interest affected 
by a ruling untoward in results had sgme accredited representative, 
especially some public officer, through whom its needs were ren- 
dered vocal. A case involving, let us say, the construction of the 
Workmen’s Compensation Law, exhibits a defect in the statutory 
scheme. We find the Attorney General at once before the legisla- 
ture with the request for an amendment. We cannot make a 
decision construing the tax law or otherwise affecting the finances 
of the state without inviting like results. That is because in these 
departments of the law, there is a public officer whose duty prompts 
him to criticism and action. Seeing these things, I have marveled 
and lamented that the great fields of private law, where justice is 
distributed between man and man, should be left without a care- 
taker. A word would bring relief. There is nobody to speak it. 

For there are times when deliverance, if we are to have it — at 
least, if we are to have it with reasonable speed — must come to us, 
not from within, but from without. Those who know best the 
nature of the judicial process, know best how easy it is to arrive at 
an impasse. Some judge, a century or more ago, struck out upon a 
path. The course seemed to be directed by logic and analogy. 
No milestone of public policy or justice gave warning at the moment 
that the course was wrong, or that danger lay ahead. Logic and 
analogy beckoned another judge still farther. Even yet there was 
no hint of opposing or deflecting forces. Perhaps the forces were 
not in being. At all events, they were not felt. The path went 
deeper and deeper into the forest. Gradually there were rumblings 
and stirrings of hesitation and distrust, anxious glances were di- 
rected to the right and to the left, but the starting point was far 
behind, and there was no other path in sight. 

Thus, again and again, the processes of judge-made law bring 
judges to a stand that they would be glad to abandon if an outlet 
could,be gained. It is too late to retrace their steps. At all events , 
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whether really too late or not, so many judges think it is that the 
result is the same as if it were. Distinctions may, indeed, supply 
for a brief distance an avenue of escape. The point is at length 
reached when their power is exhausted. All the usual devices of 
competitive analogies have finally been employed without avail. 
The ugly or antiquated or unjust rule is there. It will not budge 
unless uprooted. Execration is abundant, but execration, if followed 
by submission, is devoid of motive power. There is need of a fresh 
start; and nothing short of ‘a,statute, unless it be the erosive work 
of years, will supply the missing energy. But the evil of injustice 
and anachronism is not limited to cases where the judicial process, 
unaided, is incompetent to gain the mastery. Mastery, even when 
attained, is the outcome of a constant struggle in which logic and 
symmetry are sacrificed at times to equity and justice. The gain 
may justify the sacrifice; yet it is not gain without deduction. 
There is an attendant loss of that certainty which is itself a social 
asset. There is a loss too of simplicity and directness, an increasing 
aspect of unreality, of something artificial and fictitious, when 
judges mask a change of substance, or gloss over its importance, 
by the suggestion of a consistency that is merely verbal and scholas- 
tic. Even when these evils are surmounted, a struggle, of which 
the outcome is long doubtful, is still the price of triumph. The 
result is to subject the courts and the judicial process to a strain as 
needless as it is wearing. The machinery is driven to the breaking 
point; yet we permit ourselves to be surprised that at times there is 
a break. Is it not an extraordinary omission that no one is charged 
‘with the duty to watch machinery or output, and to notify the 
master of the works when there is need of replacement or repair? 
In all this, I have no thought to paint the failings of our law in 
lurid colors of detraction. I have little doubt that its body is for 
the most part sound and pure. Not even its most zealous advocate, 
however, will assert that it is perfect. I do not seek to paralyze 
the inward forces, the “indwelling and creative” energies,’ that 
make for its development and growth. My wish is rather to release 
them, to give them room and outlet for healthy and unhampered 
action. The statute that will do this, first in one field and then in 
others, is something different from a code, though, as statute 
- follows statute, the material may be given from which in time, a 





7 2 Bryce, STupres IN HisToRY AND JURISPRUDENCE, 609. 
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code will come. Codification is, in the main, restatement. What 
we need, when we have gone astray, is change. Codification is a 
slow and toilsome process, which, if hurried, is destructive. What 
- we need is some relief that will not wait upon the lagging years. 
Indeed, a code, if completed, would not dispense wit mediation 
between legislature and judges, for code is followed by commen- 
tary and commentary by revision, and thus the task is never done. 
“As in other sciences, so in politics, it is impossible that all things 
should be pfecisely set down in writing; for enactments must be 
universal, but actions are concerned with particulars.” * Some- 
thing less ambitious, in any event, is the requirement of the hour. 
Legislation is needed, not to repress the forces through which judge- 
made law develops, but to stimulate and free them. Often a dozen 
lines or less will be enough for our deliverance. The rule that is 
to emancipate is not to imprison in particulars. It is to speak the 
language of general principles, which, once declared, will be devel- 
oped and expanded as analogy and custom and utility and justice, 
when weighed by judges in the balance, may prescribe the mode of 
application and the limits of extension. The judicial process is to 
‘be set in motion again, but with a new point of departure, a new 
impetus and direction. In breaking one set of shackles, we are not 
to substitute another. We are to set the judges free. 

I have spoken in generalities, but instances will leap to view. 
There are fields, known to us all, where the workers in the law 
are hampered by rules that are outworn and unjust. How many 
judges, if they felt free to change the ancient rule, would be ready 
to hold to-day that a contract under seal may not be modified or 
discharged by another and later agreement resting in parol ?° How 
many would hold that a deed, if it is to be the subject of escrow, 
must be delivered to a third person, and not to the grantee ? 
How many would hold that a surety is released, irrespective of 
resulting damage, if by agreement between principal and creditor 
the time of payment of the debt is extended for a single day ?4 
How many would hold that a release of one joint tortfeasor is a 
release also of the others? How many would not prefer, instead 





8 ARISTOTLE, Pouitics, Bk. II (Jowett’s translation). 

9 3 WituisTon, Contracts, §§ 1834-1837; Harris v. Shorall, 230 N. Y. 343 (1921). 
10 Blewitt v. Boorum, 142 N. Y. 357, 37 N. E. 119 (1894). 

il N. Y. Life Ins. Co. v. Casey, 178 N. Y. 381, 70 N. E. 916 (1904). 








| 
i 
i 
} 
| 


a ae ene Serene en enero een 





118 HARVARD LAW RE{IEW 


of drawing some unreal distinction between releases under seal and 
covenants not to sue,” to extirpate, root and branch, a rule which 
is to-day an incumbrance and a snare? How long would Pinnel’s 
case ® survive if its antiquity were not supposed to command the 
tribute of respect ? How long would Dumpor’s case “ maintain a 
ghostly and disquieting existence in the ancient byways of the law? 

I have chosen extreme illustrations as most likely to command 
assent. I do not say that judges are without competence to effect 
some changes of that kind themselves. The inquiry, if pursued, 
would bring us into a field of controversy which it is unnecessary 
to enter. Whatever the limit of power, the fact stares us in the 
face that changes are not made. But short of these extreme illus- 
trations are others, less glaring and insistent, where speedy change 
is hopeless unless effected from without. Sometimes the inroads 
upon justice are subtle and insidious. A spirit or a tendency, 
revealing itself in a multitude of little things, is the evil to be rem- 
edied. No one of its manifestations is enough, when viewed alone, 
to spur the conscience to revolt. The mischief is the work of a long 
series of encroachments. Examples are many in the law of prac- 
tice and procedure.” At other times, the rule, though wrong, has 
become the cornerstone of past transactions. Men have accepted 
it as law, and have acted on the faith of it. At least, the possibility 
that some have done so, makes change unjust, if it were practicable, 
without saving vested rights. Illustrations again may be found in 
many fields. A rule for the construction of wills established a 
presumption that a gift to issue is to be divided, not per stirpes, but 
per capita.® The courts denounced and distinguished, but were 
unwilling to abandon.” In New York, a statute has at last 





® Gilbert v. Finch, 173 N. Y. 455, 66 N. E. 133 (1903); Walsh v. N. Y. Central 
R. R. Co., 204 N. Y. 58, 97 N. E. 408 (1912); cf. 21 Cotumsta L. REV. 491. 

13 5 Coke, 117; cf. Jaffray ». Davis, 124 N. Y. 164, 167, 26 N. E. 351 (1891); Frye v. 
Hubbell, 74 N. H. 358, 68 Atl. 325 (1907); 1 WittIston, ConTRACTS, § 121; ANSON, 
Contracts, Corbin’s ed., p. 137; Ferson, “The Rule in Foakes v. Beer,’’ 31 YALE 
L. J. 15. 

14 2 Coke, 119. 

48 In jurisdictions where procedure is governed by rules of court, recommendations 
of the ministry affecting the subject-matter of the rules may be submitted to the judges. 

16 T state the law in New York and in many other jurisdictions. There are juris- 
dictions where the rule is different. 

17 Petry v. Petry, 186 App. Div. 738, 175 N. Y. Supp. 30 (1919), 227 N. Y. 621, 
125 N. E. 924 (1919); Matter of Durant, 231 N. Y. 41, 131 N. E. 562 (1921). 
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released us from our bonds,!* and we face the future unashamed. 
Still more common are the cases where the evil is less obvious, 
where there is room for difference of opinion, where some of the 
judges believe that the existing rules are right, at all events where 
there is no such shock to conscience that precedents will be 
abandoned, and what was right declared as wrong. At such 
times there is need of the detached observer, the skilful and im- 
partial critic, who will view the field in its entirety, and not, as 
judges view it, in isolated sections, who will watch the rule in its 
working, and not, as judges watch it, in its making, and who 
viewing and watching and classifying and comparing, will be 
ready, under the responsibility of office, with warning and 
suggestion. 

I note at random, as they occur to me, some of the fields of law 
where the seeds of change, if sown, may be fruitful: of results. 
Doubtless better instances can be chosen. My purpose is, not 
advocacy of one change or another, but the emphasis of illustra- 
tion that is concrete and specific. 

It is a rule in some jurisdictions that if A sends to B an order 
for goods, which C, as the successor to B’s business, takes it on 
himself to fill, no action at the suit of C will lie either for the price 
or for the value, if A in accepting the goods and keeping them 
believed that they had been furnished to him by B, and this though 
C has acted without fraudulent intent.’® I do not say that this is 
the rule everywhere. There are jurisdictions where the question 
is still an open one. Let me assume, however, a jurisdiction where 
the rule, as I have stated it, prevails, or even one where, because 
the question is unsettled, there is a chance that it may prevail. 
A field would seem to be open for the declaration by the lawmakers 
of a rule less in accord, perhaps, with the demands of a “‘juris- 
prudence of conceptions,” ° but more in accord with those of moral- 
ity and justice. Many will prefer to turn to the principle laid down 
in the French Code Civil: 





18 Decedent’s Estate Law, § 47a; L. 1921, c. 379. 

19 Boulton v. Jones, 2 H. & N. 564 (1857); 1 Wittiston, Contracts, § 80; ¢f. 
Boston Ice Co. »v. Potter, 123 Mass. 28 (1877); Kelly Asphalt Co. 2. Barber Asphalt 
Paving Co., 211 N. Y. 68, 71, 105 N. E. 88 (1914). 

20 Pound, “Mechanical Jurisprudence,” 8 CotumsBiA L. REV. 605, 608, 610; Hynes 
v. N. Y. Central R. R. Co., 231 N. Y. 229, 235, 131 N. E. 898 (1921). 
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“L’erreur n’est une cause de nullité de la convention que lorsqu’elle 
tombe sur la substance méme de la chose qui en est l’objet. Elle 
n’est point une cause de nullité, lorsqu’elle ne tombe que sur la personne 
avec laquelle on a intention de contracter, 4 moins que la considération 
de cette personne ne soit la cause principale de la convention.’ 21 


Much may be said for the view that in the absence of bad faith, 
there should be a remedy in quasi contract.” 

« It is a rule which has grown up in many jurisdictions and has 
become ‘‘a common ritual” * that municipal corporations are liable 
for the torts of employees if incidental to the performance or 
non-performance of corporate or proprietary duties, but not if 
incidental to the performance or non-performance of duties public 
or governmental. The dividing line is hard to draw. 


“Building a drawbridge, maintaining a health department, or a chari- 
table institution, confining and punishing criminals, assaults by police- 
men, operating an elevator in a city hall, driving an ambulance, sweeping 
and cleaning streets, have been held governmental acts.. Sweeping and 
cleaning streets, street lighting, operating electric light plants, or water 
works, maintaining prisons, have been held private functions.” 4 


The line of demarcation, though it were plainer, has at best a 
dubious correspondence with any dividing line of justice. The 
distinction has been questioned by the Supreme Court of the United 
States.” It has been rejected recently in Ohio.” In many juris- 
dictions, however, as, for example in New York, it is supported by 
precedent so inveterate that the chance of abandonment is small. 
I do not know how it would fare at the hands of a ministry of justice. 


‘Perhaps such a ministry would go farther, and would wipe out, not 


merely the exemption of municipalities, but the broader exemption 
of the state.*” At least there is a field for inquiry, if not for action. 
It is a rule of law that the driver of an automobile or other 
vehicle who fails to look or listen for trains when about to cross 
a railroad, is guilty of contributory negligence, in default, at least, 





21 Code Civil, Art. 1110. 

22 Anson, Contracts (Corbin’s edition), 31; KEENER, Quast ContTRACTS, 358-360. 
% 34 Harv. L. REv. 66. 

* Tbid., 67. 

% Workman v. The Mayor, 179 U.S. 552, 574 (1900). 

%* Fowler 2. City of Cleveland, 100 Ohio St. 158, 126 N. E. 72 (1919). 

%7 Smith . State, 227 N. Y. 405, 125 N. E. 841 (1920). 
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of special circumstances excusing the omission. I find no fault 
with that rule. It is reasonable and just. But the courts have 
in some jurisdictions gone farther. They have held that the 
same duty that rests upon the driver, rests also upon the pas- 
senger."® The friend whom I invite to ride with me in my car, and 
who occupies the rear seat beside me, while the car is in the care 
of my chauffeur, is charged with active vigilance to watch for 
tracks and trains, and is without a remedy if in the exuberance 
of jest or anecdote or reminiscence, he relies upon the vigilance 
of the driver to carry him in safety. I find it hard to imagine 
a rule more completely unrelated to the realities of life. Men 
situated as the guest in the case I have supposed, do not act in 
the way that this rule expects and requires them to act. In the 
first place, they would in almost every case make the situation 
worse if they did; they would add bewilderment and confusion 
by contributing multitude of counsel. In the second place, they 
rightly feel that, except in rare emergencies of danger known 
to them, but unknown to the driver, it is not their business 
to do anything. The law in charging them with such a duty has 
shaped its rules in disregard of the common standards of conduct, 
the every-day beliefs and practices, of the average.man and woman 
whose behavior it assumes to regulate. We must take a fresh 
start. We must erect a standard of conduct that realists can 
accept as just. Other fields of the law of negligence may be 
resurveyed with equal profit. The law that defines or seeks 
to define the distinction between general and special employers 
is beset with distinctions so delicate tHat chaos is the consequence. 
No lawyer can say with assurance in any given situation when 
one employment ends and the other begins. The wrong choice 
of defendants is often made, with instances, all too many, in 
which justice has miscarried. 

Illustrations yet more obvious are at hand in the law of evidence. 
Some of its rules are so unwieldy that many of the simplest things 





*% Read v. N. Y. C.& H. R. R. R. Co., 123 App. Div. 228, 107 N. Y. Supp. 1068 
(1908); Ss. c., 165 App. Div. 910, r50 N. Y. Supp. 1108 (1914), aff’d., 219 N. Y. 660, 
114 N. E. 1081 (1916); Noakes ». N. Y. C. & H. R. R. R. Co., 121 App. Div. 716, 
106 N. Y. Supp. 522 (1907), 195 N. Y. 543, 88 N. E. 1126 (1909). For the true rule 
see Weidlich v. N. Y., N. H., & H. R. R., 93 Conn. 438, 106 Atl. 323 (1919); 31 
Yate L. J. 101. 
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of life, transactions so common as the sale and delivery of mer- 
chandise, are often the most difficult to prove. Witnesses speaking 
of their own knowledge must follow the subject-matter of the sale 
from its dispatch to its arrival. I have been told by members of 
the bar that claims of undoubted validity are often abandoned, if 
contested, because the withdrawal of the necessary witnesses from 
the activities of business involves an expense and disarrangement 
out of proportion to the gain. The difficulty would be lessened if 
entries in books of account were admissible as prima facie evidence 
upon proof that they were made in the usual course of business. 
Such a presumption would harmonize in the main with the teach- 
ings of experience. Certainly it would in certain lines of business, 
as, e. g., that of banking, where irregularity of accounts is unques- 
tionably the rare exception. Even the books of a bank are not 
admissible at present without wearisome preliminaries.”? In Eng- 
land, the subject has for many years been regulated by statute.*° 
Something should be done in our own country to mitigate the 
hardship. “The dead hand of the common-law rule. . . should 
no longer be applied to such cases as we have here.” *! 

We are’sometimes slow, I fear, while absorbed in the practice of 
our profession, to find inequity and hardship in rules that laymen 
view with indignation and surprise. One can understand why this 
is so. We learned the rules in youth when we were students in the 
law schools. We have seen them reiterated and applied as truths 
that are fundamental and almost axiomatic. We have sometimes 
even won our cases by invoking them. We end by accepting them 
without question as part of the existing order. They no longer 
have the vividness and shock of revelation and discovery. There 
is need of conscious effort, of introspective moods and moments, 
before their moral quality addresses itself to us with the same 
force as it does to others. This is at least one reason why the bar 
has at times been backward in the task of furthering reform. A_ 
recent study of the Carnegie Foundation for the Advancement 
of Teaching deals with the subject of training for the public profes- 
sion of the law. Dr. Pritchett says in his preface :* 





29 Ocean Bank ». Carll, 55 N. Y. 440 (1874); Bates v. Preble, 151 U. S. 149 (1894). 
8° 42 & 43 Vict. c. 11; STEPHEN, DIGEST OF THE LAW oF EvipENce, Art. 36. 

41 Rosen v. United States, 245 U.S. 467 (1918). : 

® Bulletin No. 15, Carnegie Foundation. % Jbid., p. xvii. 
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“There is a widespread impression in the public mind that the members 
of the legal profession have not, through their organizations, contributed 
either to the betterment of legal education or to the improvement of 
justice to that extent which society has the right to expect.” 


The Centennial Memorial Volume of Indiana University contains 
a paper by the Dean of the Harvard Law School on the Future of 
Legal Education.* 


“So long as the leaders of the bar,” he says,®* “do nothing to make the 
materials of our legal tradition available for the needs of the twentieth 
century, and our legislative lawmakers, more zealous than well instructed 
in the work they have to do, continue to justify the words of the chroni- 
cler — ‘the more they spake of law the more they did unlaw’ — so long 
the public will seek refuge in specious projects of reforming the outward 
machinery of our legal order in the vain hope of curing its inward spirit.” 


Such reproaches are not uncommon. We do not need to consider 
either their justification or their causes. Enough for us that they 
exist. Our duty is to devise the agencies and stimulate the forces 
that will make them impossible hereafter. 

What, then, is the remedy? Surely not to leave to fitful chance 
the things that method and system and science should order and 
adjust. Responsibility must be centered somewhere. The only 
doubt, it seems to me, is where. The attorneys-general, the law 
officers of the states, are overwhelmed with other duties. They 
hold their places by a tenure that has little continuity, or perma- 
nence. Many are able lawyers, but a task so delicate exacts the 
scholar and philosopher, and scholarship and philosophy find pre- 
carious and doubtful nurture in the contentions of the bar. Even 
those qualities, however, are inadequate unless reinforced by others. 
There must go with them experience of life and knowledge of affairs. 
No one man is likely to combine in himself attainments so diverse. 
We shall reach the best results if we lodge power in a group, where 
there may be interchange of views, and where different types of 
thought and training will have a chance to have their say. I do 
not forget, of course, the work that is done by Bar Associations, 
state and national, as well as local, and other voluntary bodies. The 
work has not risen to the needs*of the occasion. Much of it has been 





% Pound, “The Future of Legal Education,” 259. 
% Tbid., 268. 
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critical rather than constructive. Even when constructive, it has 
been desultory and sporadic. No attempt has been made to cover 
with systematic and comprehensive vision the entire field of law. 
Discharge of such a task requires an expenditure of time and energy, 
a single-hearted consecration, not reasonably to be expected of 
men in active practice. It exacts, too, a scholarship and a habit of 
research not often to be found in those immersed in varied duties. 
Even if these objections were inadequate, the task ought not to be 
left to a number of voluntary committees, working at cross pur- 
poses. Recommendations would come with much greater authority, 
would command more general acquiescence on the part of legislative . 
bodies, if those who made them were charged with the responsi- 
bilities of office. A single committee should be organized as a 
ministry of justice. Certain at least it is that we must come to 
some official agency unless the agencies that are voluntary give 
proof of their capacity and will to watch and warn and purge — 
unless the bar awakes to its opportunity and power. 

How the committee should be constituted, is, of course, not of 
the essence of the project. My own notion is that the ministers 
should be not less than five in number. There should be representa- 
tives, not less than two, perhaps even as many as three, of the 
faculties of law or political science in institutes of learning. Hardly 
elsewhere shall we find the scholarship on which the ministry must 
be able to draw if its work is to stand the test. There should be, 
if possible, a representative of the bench; and there should be a 
representative or representatives of the bar. 

Such a board would not only observe for itself the workings of 
the law as administered day by day. It would enlighten itself 
constantly through all available sources of guidance and instruc- 
tion; through consultation with scholars; through study of the law 
reviews, the journals of social science, the publications of the learned 
generally; and through investigation of remedies and methods in 
other jurisdictions, foreign and domestic. A project was sketched 
not long ago by Professor John Bassett Moore, now judge of the 
International Court, for an Institute of Jurisprudence.** It was to 
do for law what the Rockefeller Iastitute is doing for medicine. 
Such an institute, if founded, would be at the service of the min- 





% Report of Dean of Columbia University Law School for 1916. 
































A MINISTRY OF JUSTICE 125 


isters. The Commonwealth Fund has established a Committee 
for Legal Research which is initiating studies in branches of 
jurisprudence where reform may be desirable. The results of 
its labors will be available for guidance. Professors in the uni- 
versities are pointing the way daily to changes that will help. 
Professor Borchard of Yale by a series of articles on the Declara- 
tory Judgment *’ gave the impetus to a movement which has 
brought us in many states a reform long waited for by the law.* 
Dean Stone of Columbia has disclosed inconsistencies and weak- 
nesses in decisions that deal with the requirement of mutuality of 
remedy in cases of specific performance.*® Professor Chafee in a 
recent article *° has emphasized the need of reform in the remedy 
of interpleader. In the field of conflict of laws, Professor Lorenzen 
has shown disorder to the point of chaos in the rules that are 
supposed to regulate the validity and effect of contracts.“ The 
archaic law of arbitration, amended not long ago in New York 
through the efforts of the Chamber of Commerce,” remains in its 
archaic state in many other jurisdictions, despite requests for change. 
A ministry of justice will be in a position to gather these and like 
recommendations together, and report where change is needed. Re- 
forms that now get themselves made by chance or after long and 
vexatious agitation, will have the assurance of considerate and 
speedy hearing. Scattered and uncodrdinated forces will have a 
rallying point and focus. System and method will be substituted for 
favor and caprice. Doubtless, there will be need to guard against 
the twin dangers of overzeal on the one hand and of inertia on the 
other — of the attempt to do too much and of the willingness to 
do too little. In the end, of course, the recommendations of the 
ministry will be recommendations and nothing more. The public 
will be informed of them. The bar and others interested will debate 
them. The legislature may reject them. But at least the lines of 
communication will be open. The long silence will be broken. 
The spaces between the planets will at last be bridged. 





37 28 YALE L. J. 1. 

38 34 Harv. L. REV. 607. 

39 The “‘ Mutuality ” Rule in New York, 16 Cotumpra L. REV. 443. 
40 “Modernizing Interpleader,”’ 30 YALE L. J. 814. 

4 30 YALE L. J. 565, 655; 31 id., 53. 

© Matter of Berkovitz, 230 N. Y. 261, 130 N. E. 288 (1921). 
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The time is ripe for betterment. “Le droit a ses époques,’’ says 
Pascal in words which Professor Hazeltine has recently recalled to 
us. The law has “‘its epochs of ebb and flow.” One of the flood 
seasons is upon us. Men are insisting, as perhaps never before, 
that law shall be made true to its ideal of justice. Let us gather 
up the driftwood, and leave the waters pure. 


Benjamin N. Cardozo. 
New York Crry. 





® H..D. Hazeltine, 1 Camprince L. J. 1. 
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JUDICIAL REVIEW OF ADMINISTRATIVE ACTION 
BY THE FEDERAL SUPREME COURT 


S there a definite body of administrative law concerning judi- 
cial review, in the Supreme Court of the United States, consist- 
ing of rules, principles, and standards readily to be ascertained, 
or is there only a developing body of general ideas, in a stage 
analogous to the early development of equity out of the confmon 
law? The phenomenal growth of executive justice in this country, 
during the second half of the preceding century, with the prob- 
ability of a still greater growth in the near future, makes it desirable 
to ascertain to what extent the findings of these administrative 
bodies will be scrutinized by the courts, and particularly by the 
Federal Supreme Court. Executive justice has its defects, just as 
all social and legal institutions have; and the problem is to what 
extent can judicial justice, by way of review, correct those defects, 
either by a determination de novo, or by making the findings of the 
administrative officers conclusive? For it must not be supposed 
that judicial justice per se is the panacea for all administrative or 
executive ills; judicial justice also has its defects, and o‘ten a pol- 
~ icy of non-review will secure a maximum of justice. The problem 
must be solved by a proper balancing of the various interests in- 
volved, individual or social. It was largely because of the defects 
of judicial justice, adhering to traditional rules of evidence and 
reasoning on old common-law analogies, that executive justice, 
with its more flexible applications of law to concrete cases and its 
greater responsiveness to the popular will, came in during the past 
two decades, and threatens to occupy more and more of the field of 
judicial justice. 

In analyzing the decisions of the Federal Supreme Court with 
reference to the degree of judicial control over executive or ad- 
ministrative agencies, the conventional classification used by the 
Supreme Court will be followed, namely, (1) Questions of Procedure; 
(2) Questions of Jurisdiction; (3) Questions of Discretion; (4) Ques- 
tions of Fact; (5) Questions of Law; (6) Questions of Mixed Law 








| 
| 
q 
| 
4 
| 
u 
Hy 
| 





128 . HARVARD LAW REVIEW 


and Fact. After it has been shown that this mode of treatment 
leads to inconsistent results, so far as establishing a general rule is 
concerned, it will be pointed out that what the Court is really doing, 
consciously or unconsciously, and what it should do, is balancing 
the various individual and social interests involved. For the 
problem is far too deep to be solved by stating that a particular 
case involves a question of fact or one of law, or one of mixed law 
and fact, and that therefore the court in reviewing it will reach a 
certain result. Such an approach is faulty, and leads to a falsely 
mechanical handling of the case. 


. I 
QUESTIONS OF PROCEDURE 


Since the Fifth and Fourteenth Amendments to the Federal 
Constitution provide, among other matters, that no person shall be 
deprived of life, liberty, or property without due process of law, the 
procedure of administrative agencies must satisfy this constitu- 
tional guaranty. With certain exceptions, this procedure must in- 
clude notice and hearing to the party whose rights and liabilities 
are to be affected, an opportunity to introduce evidence in his 
behalf, and to examine the evidence of the adverse party. 

It is well settled that it is not essential for due process of law that 
one have a hearing in a court of justice; an administrative hearing 
is sufficient. Moreover, a single hearing, whether in a court or 
before an administrative official, meets the requirement of due 
process; the right of a hearing on appeal is not essential? No 
special notice to the parties interested is required, where a statute 
fixes the time and place of meeting of any board or tribunal; the 
statute itself is sufficient notice.’ Hence, it is not necessarily vio- 
lative of due process if no hearing or notice is expressly provided. 
But while a statute may not in terms make any provision for a 
review of the proceedings of a particular administrative body, it 





* Den. ex dem. Murray v. Hoboken Land & Improv. Co.,18 How. (U. S.) 272 
(1855); Davidson v. New Orleans, 96 U. S. 97 (1877); Ex parte Wall, 107 U.S. 265 
(1882); Dreyer v. Illinois, 187 U. S. 71 (1902); Hurtado ». California, 110 U. S. 516 
(1884). 

2 McKane ». Durston, 153 U. S. 684 (1894); Andrews v. Swartz, 156 U. S. 272 
(1894); Pittsburgh, C. C. & St. L. Ry. ». Backus, 154 U. S. 421 (1894). 

3 Reetz v. Michigan, 188 U. S. 505, 509 (1903). 
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does not follow that such proceedings are beyond ifivestigation 
in the courts; through proceedings by way of injunction, certiorari, 
or mandamus, the party aggrieved may have his hearing and obtain 
relief.‘ 

Where summary action is required by the nature of the subject 
matter, no hearing before the particular board or official is necessary. 
This is true particularly in matters of taxation and revenue,° and 
questions arising under the “police power.’’® Here again, however, 
the litigant does eventually have his hearing in court, either in 
suing for the recovery of the tax or in a suit against the official who 
may have acted illegally. Where summary action without hearing 
would not be justified, there must be a hearing in the first instance 
before the administrative body. This is true in the admission, ex- 
clusion, and deportation of aliens,’ the findings of public utility 
commissions,® the determinations of the federal land department,? 
the exclusion of matter from the mails'® — to mention no others 
— in none of which findings is there the same requirement of sum- 
mary action as in matters of taxation, public health, etc. 

In certain matters, no hearing in the sense of examining the 
evidence of the adverse litigant and offering rebutting evidence, 
is ever given, either before administrative officials or the courts. 
This is the case in judicial review of the findings of military boards; 
no matter how arbitrary the procedure before the board itself, no 
relief will be given in the courts." Only if the tribunal has acted 





4 Clement Natl. Bank v. Vermont, 231 U. S. 120 (1913); Hagar v. Reclamation 
Dist., 111 U. S. 7or (1884). 

5 Murray v. Hoboken Land & Improv. Co., 18 How. (U. S.) 272 (1855); Springer 
v. United States, 102 U. S. 586 (1880). 

® North Amer. Cold Storage Co. v. Chicago, 211 U.S. 306 (1908); Hutchinson ». 
Valdosta, 227 U. S. 303 (1913); Lawton 2. Steele, 152 U. S. 133 (1894). 

7 Japanese Immigrant Case, 189 U. S. 86 (1903); Zakonaite »v. Wolf, 226 U.S. 
272 (1912); Turner v. Williams, 194 U. S. 279 (1904); Kwock Jan Fat v. White, 253 
U. S. 454 (1920); Fong Yue Ting v. United States, 149 U. S. 698 (1893). 

8 United States v. B. & O. Southwestern Ry., 226 U. S. 14 (1912) (dictum). See 
further, Chicago, M. & St. P. Ry. ». Minnesota, 134 U. S. 418 (1890); Oregon R. R. 
& N. Co. v. Fairchild, 224 U.S. 510, 526 (1912). 

® Garfield 0. Goldsby, 211 U. S. 249 (1908). Cf. Fairbanks ». United States, 223 
U.S. 215 (1912). 

10 Smith v. Hitchcock, 226 U. S. 53 (1912). 

= Reaves v. Ainsworth, 219 U.S. 296 (1911); Johnson v. Sayre, 158 U. S. 109 (1895); 
Mullan v. United States, 212 U. S. 516 (1909). As to division of opinion in the state 
courts in reviewing acts of boards of state militia, see Smith ». Hoffman, 166 N. Y, 
462, 60 N. E. 187 (1901). 
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without jurisdiction can relief be given.” So also in the deter- 
minations of so-called ‘‘political” questions, by the President or 
Secretary of State, no hearing in the sense above used is given; as, 
for instance, whether a state has a republican form of government; ¥® 
whether a certain treaty is in force; whether the government of a 
foreign state is de jure or de facto; ® and whether certain territory 
belongs to the government of the United States. Likewise, in 
the removal of officials under the general power of removal by the 
President, no hearing in the sense of re-examination of the facts will 
be given.” So also where a statute provides for a mode of review, 
either administrative in its nature or by a particular court, the 
Supreme Court will not hear the case until that mode has first been 
followed.!® Nor will the policy, wisdom, justice, or fairness of a 
state statute be subject to review or criticism by the Federal 
Supreme Court;'* and the knowledge, negligence, methods, or 
motives of the legislature will not be inquired into in deter- 
mining the validity of a statute that has been passed in due 
form.” 

In the majority of cases as to the necessity of a hearing, the 
requirement seems to be that it must be oral. In the case of 
Chicago, Milwaukee and St. Paul Railway Company v. Minne- 
sota* Mr. Justice Blatchford said: 


“No hearing is provided for, no summons or notice to the company, 
before the commission has found what it is to find and declared what it 





12 Dynes v. Hoover, 20 How. (U. S.) 65 (1857); Smith ». Whitney, 116 U.S. 167 
(1886). 

8 Taylor v. Beckham, 178 U. S. 548 (1900); Texas ». White, 7 Wall. (U. S.) 700 
(1868); Luther v. Borden, 7 How. (U. S.) 1 (1849); Pacific States Tel. & Tel. Co. ». 
Oregon, 223 U. S. 118 (1912). 

M4 Charlton v. Kelly, 229 U. S. 447 (1913); Terlinden v. Ames, 184 U.S. 270 (1902). 

% Oetjen v. Central Leather Co., 246 U. S. 297 (1918); Underhill v. Hernandez, 
168 U. S. 250 (1897); Amer. Banana Co. v. United Fruit Co., 213 U. S. 347 (1909). 

6 Jones v. United States, 137 U. S. 212 (1890); Williams ». Suffolk Ins. Co., 13 Pet: 
(U. S.) 415 (1839). ; 

17 Shurtleff ». United States, 189 U. S. 311 (1903); Reagan v. United States, 182 
U. S. 419 (1901). 

18 Mellon Co. ». McCafferty, 239 U. S. 134 (1915); Prentis v. Atlantic Coast Line 
Co., 211 U. S. 210 (1908); Johnson v. Wells Fargo & Co., 239 U. S. 234 (1915). 

19 Hunter o. Pittsburgh, 207 U. S. 161 (1907). 

20 Calder v. Michigan ex rel. Ellis, 218 U. S. 591 (1910). 

* 134 U.S. 418, 457 (1890). 
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is to declare, no opportunity provided for the company to introduce 
witnesses before the commission, in fact, nothing which has the sem- 
blance of due process of law.” 


On the other hand, there are some cases holding that no oral 
hearing is necessary. In Smith v. Hitchcock ™ the party contesting 
the right of the Postmaster General to execute an order putting his 
periodicals in another class, left printed briefs, without having an 
oral hearing before the post-office officials. The hearing was held 
adequate by the Supreme Court, Mr. Justice Holmes saying: * 


“Beyond offering the printed brief the plaintiff’s representatives 
showed no desire to be heard. This is not a case in which even by man- 
ner or indirection the plaintiffs were prevented from offering material 
evidence. . . .” 


It would appear, therefore, that at least in property rights, if the 
party does not ask for an oral hearing, but does have opportunity to 
present all material evidence, such hearing is sufficient. If, on the 
other hand, he does request an oral hearing and it is denied, even 
though opportunity be given him to present written evidence, the 
Supreme Court will be likely to hold this an invalid hearing. On 
principle, it would seem that in certain cases, especially where hu- 
man liberty is involved, the oral hearing is intrinsically more just; 
while, on the other hand, where rights of property are concerned, 
not infrequently the submission of written evidence and printed 
argument may result equally well in obtaining justice. 

If a hearing, in immigration proceedings at least, has been found 
unfair, the Supreme Court will order the District Court to try the 
case on its merits. If the officials erred in construing a statute, 
the proper disposition of the case will be to order the person detained 
to be discharged. And should the immigrant appeal to the courts 
before exhausting his administrative remedies, the Supreme Court 
will dismiss the complaint; but in case of appeal from the inspector 
to the Secretary, new evidence, briefs, etc., can be submitted. 
Where, as in rate regulation, the commission erroneously refused to 





2 226 U.S. 53 (1912). % Tbid., 61. 

24 Chin Yow v. United States, 208 U. S. 8, 13 (1908). Mr. Justice Holmes said 
in this case: ‘The courts must deal with the matter somehow, and there seems to be 
no way so convenient as a trial of the merits before the judge. . . .” 

% Gegiow v. Uhl, 239 U. S. 3 (1915). 

% United States v. Sing Tuck, 194 U. S. 161 (1904). 
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assume jurisdiction of the case, obviously the remedy must be to 
remand the case to the commission.” In the event that the 
evidence on which the commission based its findings is not sub- 
stantial, a question of law arises, and the case will be disposed of by 
the court.** If the commission refused to take into consideration 
“facts and circumstances that ought to have been considered,” 
the recent decision in Ohio Valley Water Co. v. Ben Avon Borough 
requires that the case be sent back to the court having jurisdiction 
in the first instance, and an investigation de novo undertaken. It 
is submitted that the general principle as to disposition of cases, if 
the hearing has been inadequate, should be to remand all cases 
where there is no clear question of law involved and where the sub- 
ject matter is unusually complex, or where there is no evidence 
of bias, prejudice, or arbitrary action; but where the case is not of 
an intricate nature, or where there has been arbitrary action, the 
courts should have power to dispose of the whole matter, in the 
interest of economy of time and money. 


II 
QUESTIONS OF JURISDICTION 


As the authority of administrative bodies depends largely on 
statutes’ their action in any proceeding must appear to be within 
the scope of the authority thus conferred. Consequently admin- 
istrative determinations of jurisdiction must be examined, on ju- 
dicial review. No commission can be the final arbiter of its own 
jurisdiction; just as no corporation can conclusively determine 
whether its act is or is not wlira vires. Hence a judicial review of 
an administrative determination of jurisdiction and the exercise of 
powers thereunder must always be permitted to the party affected. 
In Noble v. Union River Logging Railroad Company * the Supreme 
Court said: 

“In every proceeding of a judicial nature, there are one or more 
facts which are strictly jurisdictional, the existence of which is necessary 
to the validity of the proceedings, and without which the act of the 
court is a mere nullity.” 





27 I, C. C. v. Humboldt S. S. Co., 224 U. S. 474 (1912). 
28 I. C. C. v. Louis. & Nash. R. R. , 227 U.S. Siliadaoni 
2 253 U.S. 287 (1920). 

0 147 U.S. 165, 173 (1893). 
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In’a case where the determination of fact has failed to show that 
the administrative body had jurisdiction, the acts of that body are 
void; and such invalidity may be shown in any collateral proceeding. 
So in Little v. Barreme* the officer who had acted under a regulation 
issued by the President in excess of his authority was not protected 
under it; and in Francis v. Francis * it was held that the President 
was acting outside his jurisdiction in inserting in a certain land 
patent words restricting the power of alienation. And in Dynes v. 
Hoover * it was held that the determination of a naval court martial 
regarding jurisdiction was reviewable by the court. In Ameri- 
can Magnetic School of Healing v. McAnnulty* the jurisdictional 
determination of the Postmaster General was held subject to 
review; and in the case of Gegiow v. Uhl® a jurisdictional error of 
immigration officials was reviewed. In Interstate Commerce Com- 
mission v. Humboldt S. S. Co.* the commission was compelled by 
mandamus to take jurisdiction of a case where it had erroneously 
ruled that it had no jurisdiction. Many of the erroneous deter- 
minations of jurisdiction arise from misconstruction of a statute 
or from mistakes of law; and it is doubtful whether a hard and 
fast line can be drawn between mistakes of law and mistakes of 
jurisdiction. 

With reference to determinations of jurisdiction in the federal 
land office, an unusual distinction has been adopted. In Noble v. 
Union River Logging Co. the Supreme Court, speaking through Mr. 
Justice Brown, said: *” | 


“There is, however, another class of facts which are termed quasi 
jurisdictional, which are necessary to be alleged and proved in order 
to set the machinery of the law in motion, but which, when properly 
alleged and established to the satisfaction of the court, cannot be at- 
tacked collaterally. . . . This distinction has been taken in a large 
number of cases in this court, in which the validity of land patents 
has been attacked collaterally... .” 


So, in that case, it was held that the Secretary of the Interior and 
the Commissioner of the General Land Office might be enjoined 
from revoking the approval of the plaintiff’s maps for a right of way 





81 2 Cranch (U. S.) 170 (1804). ® 203 U.S. 233 (1906). 
3 20 How. (U. S.) 65 (1857). # 187 U.S. 94 (1902). 
% 239 U.S. 3 (1915). % 224 U.S. 474 (1912). 


7 147 U.S. 165, 173, 174 (1893). 
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over the public lands, even though the plaintiff secured the approval 
fraudulently. The Court said that the uniform rule had been that 
an act granting rights of way over public lands was a grant in 
praesenti, so that a revocation of that grant, in a collateral proceed- 
ing, was taking property without due process of law; and a direct 
proceeding must be brought to annul the grant. In French v. 
Fyan ** it was held that the action of the Secretary of the Interior 
in identifying swamp lands, making lists thereof, and issuing 
patents therefor,®® could not be impeached in an action at law by 
showing that the lands which the patent conveyed were not in fact 
swamp lands, although his jurisdiction extended only to lands of 
that class.*° So also in Burke v. Southern Pacific R. R. Go." it was 
held that claimants of mineral rights in lands which had been 
patented, who asserted that the government was deceived as to the 
non-mineral character of the land held by the patentees, could not 
maintain a collateral attack upon the patent. 

Hence it would appear that after the determination by the Federal 
Land Department of so-called “‘quasi-jurisdictional” matters the 
Supreme Court will not review them collaterally. But since even 
these matters can be reviewed in a direct proceeding, it is a safe 
generalization that erroneous determinations as to jurisdiction are 
reviewable by the Supreme Court. 


Ill 
QUESTIONS OF DISCRETION 


As the legislative branch of the government cannot lay down 
specific rules on certain subjects, but must leave to the administra- 
tive or executive officials discretion in the recognition and enforce- 
ment of personal and property rights, we need to examine the 
extent of judicial review of administrative discretion. In Martin 
v. Mott® it appeared that the President had been given discretion 
to call forth the militia when the United States should be invaded 





88 93 U.S. 169 (1876). 

89 See also United States v. Schurz, 102 U. S. 378 (1880). 

40 Where, however, there is a mistake of law as to whether certain lands were 
within the jurisdiction of the Land Department, then the patent is rendered void 
on its face. Louisiana v. Garfield, 211 U.S. 70, 77 (1908). 

“ 234 U.S. 669, 692 (1914). 

# 12 Wheat. (U. S.) 19 (1827). 
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or in imminent danger of invasion, and it was held by the Supreme 
Court, Mr. Justice Story delivering the opinion, that whenever a 
statute gave a discretionary power to the President, to be exercised 
by him upon his own opinion of certain facts, he must be the sole 
and exclusive judge of the existence of those facts. In Imnier- 
national Contracting Co. v. Lamont® the Supreme Court refused to 
review the discretion of the Secretary of War in his refusal to sign 
a certain contract with the complainant, Mr. Justice White say- 
ing the act was not ministerial, for the obligation was neither per- 
emptory nor plainly defined. In Kendall v. United States“ the 
Postmaster General was ordered by mandamus to credit certain gov- 
ernment contractors with sums of money which Congress had ordered 
to be paid, on the ground that the act was merely ministerial and 
not discretionary. But in Decatur v. Paulding ® the Court refused 
to review the discretionary action of the Secretary of the Navy in 
refusing a pension to the widow of a naval officer. Likewise in 
Dunlap v. Black “ the court refused to mandamus the Commissioner 
of Pensions on the ground that his refusal to issue the pension was 
based on a discretionary power. In United States ex rel. McBride v. 
Schurz *" a mandamus issued to the Secretary of the Interior, because 
his refusal was not discretionary. In Butterworth v. Hoe * the Com- 
missioner of Patents had decided in favor of one of the patentees, 
but the Secretary of the Interior without authority had denied the 
claim. It was held that the Commissioner of Patents might be 
compelled to issue the patent, since it was a purely ministerial act. 
The principle that there can be no judicial review on matters of 
discretion is well established, and the citations need not Be mul- 
tiplied. The important question is, what is the criterion for as- 
certaining when there has been an exercise of a given discretionary 
power? In Noble v. Union River Logging Co.** the Supreme Court 
said that if under any view of the facts that could be taken the act 
was ulira vires, then the administrative official acted beyond the 
scope of his authority and beyond his discretion. This statement 
can at best serve only as a concise summary, not asarule. Some- 
where in the discretionary power given to an administrative official 





4 155 U.S. 303 (1894). 12 Pet. (U. S.) 523 (1838). 
® 14 Pet. (U. S.) 497 (1840). # 128 U. S. 40 (1888). 
47 102 U. S. 378 (1880). 48 112 U.S. 50 (1884). 
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there must be a standard to govern his action. If this standard is 
not expressly stated in the statute under which the official acts, 
_it must be determined from its purpose; that is, the general 
object it is seeking to accomplish and the circumstances 
which called it forth.*° It would be impossible for any state 
legislature or for Congress to issue detailed orders covering all 
conceivable cases; the leaving to administrative officials of discre- 
tionary power to fill in details will not necessarily lead to injustice. 
Unless there has been an arbitrary exercise of discretion, through 
bias, fraud, or discrimination, judicial review of administrative 
discretion should be confined within narrow limits. 

Moreover, in matters of discretion no judicial review will be 
granted where an official adopted a different ruling from that of 
his predecessor. In Greenameyer v. Coate *! the former Secretary of 
the Interior, Mr. Bliss, had decided for the complainant in a certain 
homestead entry, but before the patent was executed Secretary 
Hitchcock, who succeeded Mr. Bliss, reversed the finding of his 
predecessor. The Supreme Court held that the decision of the 
predecessor did not bind the successor in office. Nor will judicial 
review be given in case the same incumbent of the administrative 
office changes his ruling with respect to the same party, where both 
rulings are clearly within the official’s discretion. It cannot be 
maintained that a doctrine analogous to estoppel or res judicata 
applies; for if it did there would be no exercise of discretion, and the 
statute would fail of its purpose. 


IV 
QUESTIONS OF FACT 


Since boards of administration or executive offices are created to 
determine matters of fact, examination must be made to ascertain 
how far there will be judicial review of these determinations. 





50 Buttfield v. Stranahan, 192 U. S. 470 (1904); United States ». Grimaud, 220 
U. S. 506 (1911); Mutual Film Corp. v. Indus. Comm. of Ohio, 236 U. S. 230 (1915). 

51 212 U.S. 434 (1909). 

582 National Life Ins. Co. of U. S. A. v. National Life Ins. Co., 209 U. S. 317 (1908). 
So also in Pearson v. Williams, 202 U. S. 281 (1906), on newly discovered evidence, 
the former decision of the immigration officials permitting the immigrants to enter 
the country was reversed, and they were ordered deported. See also Brougham 2. 
Blanton Mfg. Co., 249 U. S. 495 (19109). 
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In the admission and exclusion of aliens, the findings of the 
administrative officials will be held conclusive and binding on the 
Supreme Court, provided there has been a fair hearing and no 
error of law has been committed. This is also true when it is a 
question of deportation.® In United States v. Ju Toy * the Supreme 
Court decided that even an American citizen might have his rights 
to enter the country conclusively determined by the immigration 
officials. But in Kwock Jan Fat v. White® the Supreme Court 
appeared to be abandoning the Ju Toy case, under the claim that 
the evidence was not sufficient. Mr. Justice Clarke, in the latter 
case, speaking for the court, said: 


“Tt is better that many Chinese immigrants should be improperly 
admitted than that one natural born citizen of the United States should 
be permanently excluded from his country.” 


This, it is submitted, is a sound position; for where allegations of 
citizenship are made by the immigrant, which make out a prima 
facie case, no administrative board should be permitted to determine 
that fact conclusively. But where there is no question of American 
citizenship, it is submitted that the doctrine of conclusive finality is 
sound. It may be justified on several grounds, from the stand- 
point of American policy: (1) That having the power to exclude 
entirely, by admitting the alien the government is conferring a 
privilege or bounty and not recognizing a legal right; (2) That 
to crowd our courts with litigation concerning aliens, by a judi- 
cial review of the findings of fact made by immigration officials, 
often unduly postpones the claims of American citizens to court 
recognition of their personal and property rights; (3) That the 
immigration laws themselves provide for review within the adminis- 
tration, and it is difficult to see why a review in a court on mere 
questions of fact should have more virtue. 

Likewise the findings of the Postmaster General are held con- 
clusive on matters of fact within his jurisdiction, provided a fair 





53 Ekiu v. United States, 142 U. S. 660 (1892); Zakonaite v. Wolf, 226 U. S. 272 
(1912); Fong Yue Ting v. United States, 149 U. S. 698 (1893); United States v. Zucker, 
161 U. S. 475, 481 (1896); Turner 2. Williams, 194 U. S. 279 (1904); Chin Yow ». 
United States, 208 U.S. 8 (1908); Tang Tun »v. Edsell, 223 U. S. 673 (1912); Low Wah 
Suey v. Backus, 225 U. S. 460 (1912). 

5 198 U.S. 253, 263 (1905). 

%® 253 U.S. 454, 464 (1920). 
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hearing has been had and no mistake of law has occurred, and the 
Supreme Court will not review his action. In Public Clearing 
House v. Coyne ® the Postmaster General had excluded from the 
mails certain letters and advertisements on the ground that they 
were fraudulent methods of securing money from the public. The 
Supreme Court, after examining the evidence on which the Post- 
master General based his decision, upheld the findings. - Mr. 
Justice Brown, in delivering the opinion, said: 


“We think it within the power of Congress to entrust him with the 
power of seizing and detaining letters upon evidence satisfactory to 
himself, and that his action will not be reviewed by the court in doubtful 
cases.” 


In this case the Supreme Court intimated something of the more 
remote reason behind its attitude toward the findings of fact by 
the Post Office Department. It said the postal service was not a 
necessary part of the civil government in the sense in which the pro- 
tection of life, liberty, and property, the defense against insurrection 
and foreign invasion, and the administration of public justice are. 
On the contrary, the Post Office is a public function assumed and 
established by Congress for the general welfare, and the returns 
serve as revenue to the government, so that the Post Office Depart- 
ment operates as a popular and efficient method of taxation. Here, 
two ideas seem to be involved: (1) That a privilege is being conferred 
on those making use of the mails; (2) That the carrying of the mails 
results in an indirect form of taxation. In both privilege and taxa- 
tion it has been seen that the Supreme Court will give but little 
review. Hence, if there has been a fair hearing, and no clear mis- 
take in the application of law or construction of the statute, the 
findings of fact in the Post Office Department are generally held 
conclusive. 

In the case of regulation of rates by public utility commissions, 
including the Interstate Commerce Commission, we find a some- 
what closer review given to findings of fact. Even before the case 
of Ohio Valley Water Co. v. Ben Avon Borough,” which took the 





5 1094 U.S. 497, 500, 510 (1904). But the mere opinion that there is a fraudulent 
scheme being carried on through the mails is not such a determination of fact as will 
be conclusively binding, on judicial review. Magnetic School of Healing ». McAnnulty, 
187 U. S. 94 (1902). 
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position that on judicial review the court should examine the 
evidence de novo, the courts reviewed the findings of rate regulation 
bodies with close scrutiny. In Interstate Commerce Commission 
v. Louisville and Nashville R. R. Co.*® the Supreme Court, while 
admitting that generally on questions of fact the finding of the 
commission would be binding, qualified the assertion with the 
requirement that there must be ‘‘substantial” evidence; and in 
other cases °° the court says it will examine the evidence to ascertain 
whether or not the commissions were unreasonable in reaching 
their decisions on the facts. The cases show that the Supreme 
Court will look minutely into the whole record, more so, apparently, 
than it will in findings of fact made by the Postmaster General and 
immigration officials. But the mere fact that the commission gave 
too much weight to some parts of the evidence, or too little to other 
parts of it, has not, ordinarily, led the Supreme Court to upset the 
findings of fact, for,®® as said by the court, this would make the 
commission, consisting of expert and experienced public officers, a 
mere instrument for the purpose of taking testimony to be submitted 
to the courts for action. The Ohio Valley Water Company case, 
supra, completely abandons this position, and gives to the rate 
regulation bodies not even the weight of findings by a jury. This, 
it is submitted, is an erroneous principle, and must be greatly 
qualified in the future. In the light of this decision, it is doubtful 
whether the position of the Supreme Court will still be maintained, 
as laid down in Interstate Commerce Commission v. Illinois Central ~ 
Railway Co.,° that the determinations of fact made by the Com- 
mission will not be set aside merely because the court entertains a 
different conception of the correct principle of rate-making. Our 
whole doctrine of judicial review of findings made by rate regulation 
bodies is thrown into uncertainty by the Ohio Valley Water Company 
case, and what the effects will be can only be conjectured. Never- 
theless, it is undoubtedly true that, as compared with the review of 
determinations of fact made by other administrative bodies, even 





58 227 U.S. 88 (1913). 

59 Los Angeles Switching Case, 234 U. S. 294 (1914); B. & O. Ry. ». Pitcairn Coal 
Co., 215 U.S. 481 (1910); I. C. C. ». D. L. & W. Ry. Co., 220 U.S. 235 (1911); I. C.C. 
v. Union Pacific R.R., 222 U.S. 541 (1912); Atchison, Topeka & Santa Fe Ry. ». 
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before this case, the closer scrutiny was given to public utility 
commissions. In attempting to explain this difference, it may be 
pertinent to cite a part of the opinion in Texas and Pacific Railway 
v. Interstate Commerce Commission: ® 


“Commerce, in its largest sense, must be deemed to be one of the 
most important subjects of legislation, and an intention to promote 
and facilitate it and not to hamper or destroy it, is naturally to be at- 
tributed to Congress. The very terms of the statute, that charges must 
be reasonable, that discrimination must not be unjust, and that prefer- 
ence or advantage to any particular person, firm, corporation, or locality 
must not be undue or unreasonable, necessarily imply that strict uni- 
formity is not to be enforced; but that all circumstances and conditions 
which reasonable men would regard as affecting the welfare of the 
carrying companies, and of the producers, shippers and consumers, 
should be considered by a tribunal appointed to carry into effect and 
enforce the provisions of the act.” 

In this opinion the Supreme Court takes the position that a 
statesman-like attitude, and not a strict lawyer-like view, should 
be adopted in reviewing the findings of rate regulation bodies; that 
these bodies deal with important interests of commerce and prop- 
erty, of great value, bearing most intimately on the welfare of the 
nation at large. In the further course of its opinion, the court 
states that this type of legislation is experimental, and of its nature 
new and strange, and that such interpretation should be given it as 
best comports with the genius of our institutions. This attitude of 
the court, adopted some two decades ago, has more or less influ- 
enced the court ever since. 

In determinations of fact made by officials in the Federal Land 
Office, a very limited scope of review is given. In Johnson v. Drew ® 
an action of ejectment was brought to recover land granted under a 
patent. The defense was that at the time of issuing the patent the 
land was a part of Fort Brooke Military Reservation in the actual 
occupancy of the defendant, and therefore was not unoccupied and 
unappropriated land such as the statute required. It was actually 
found, however, that the land was public land, so that no question 
of jurisdiction was raised. But the Supreme Court said that the 
rule with respect to occupancy, undoubtedly was that the deter- 
minations by the Land Office were conclusive. Mr. Justice Brewer 
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(who usually wrote the opinions in land cases when he was on the 
bench) said: 

“Tf there is any one thing respecting the administration of the public 
lands which must be considered as settled by repeated adjudications of 
this court, it is that the decision of the land department upon mere 
questions of fact is, in the absence of fraud or deceit, conclusive, and such 
questions cannot thereafter be relitigated in the courts... .” 


So also regarding the character of the land itself, a finding that it is 
swamp, saline, or mineral land is held to be conclusive.* Likewise 
in matters of determination of boundary “ and of the amount or 
number of acres in the grant ® the decisions of the Land Office are 
final. And if the office had valid jurisdiction, the fact that there 
was fraud in issuing the patent does not permit collateral attack.® 

In land cases in the Supreme Court it is noticeable that the opin- 
ions holding the facts to be conclusive occasionally cite post-office 
cases reaching similar results, and vice versa. In the review of the 
findings of no other administrative departments is there recognition 
of such a rule. May this mutual citation not be due to the fact 
that in both sorts of cases we are dealing with questions of privilege 
conferred on individuals, and not with legal rights? In the admin- 
istration of public lands the general rule has been to give something 
for nothing, or something great for something small. The well- 
known example was the homestead law, where the settler secured 
his one hundred and sixty acres of land for $1.25 per acre. Like- 
wise there was the Reclamation Law, under which the price of an 
irrigated farm unit with water rights was fixed at its proportionate 
share (according to acreage) of the cost of the government irrigation 
works by which it was watered, a price payable on long-time credit 
without interest. Here are almost gratuitous dealings by the gov- 
ernment with its citizens, and it may be that the Supreme Court, 
in examining the findings of the Land Office on such matters takes 
this fact perhaps unconsciously into consideration. Moreover, 
it should not be forgotten that there is within the administrative 





6 171 U.S. 99 
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system itself opportunity for review of these findings of fact, by 
officials who are especially trained in land law and are conversant 
with local conditions. Hence only limited judicial review will be 
granted by the Supreme Court in these determinations of fact. 

In the findings of fact made by customs officials, though the 
disposition of property belonging to American citizens may be 
involved, the tendency is not to review the conclusions, provided the 
officials have not exceeded their jurisdiction. In Hilton v. Merritt ® 
the owner of imported goods brought an action to recover a sum 
alleged to have been levied in excess of their true value. The goods 
had been appraised according to the statutory requirement, which 
provided that the appraisement should be final. Appeal to the 
Secretary of the Treasury confirmed the decision of the collector, 
and the Supreme Court refused to examine evidence to the contrary, 
saying: 7° 

“Tn the absence of fraud, the decision of the customs officers is final 
and conclusive, and their appraisement, in contemplation of law, becomes, 
for the purpose of calculating and assessing the duties due to the United 
States, the true dutiable value of the importation.” 


Also in the earlier case of Bartlett v. Kane ™ the Supreme Court 
denied any review of the appraisement, although it was of the 
opinion that the method of chemical analysis employed to ascertain 
the value was not a safe guide and was inferior to the method of 
ascertaining the cost price in the markets of production.” 

The Supreme Court puts its doctrine of non-review of the find- 
ings of fact by customs officials on the broad ground of convenience. 
In the Merritt case the opinion stated: ® 


“Tf, in every suit brought to recover duties paid under protest, the 
jury were allowed to review the appraisement made by the customs 
officers, the result would be great uncertainty and inequality in the 
collection of duties on imports. It is quite possible that no two juries 
would agree upon the value of different invoices of the same goods.” 


And in the Kane case similar language was employed.” 
Generally, therefore, when matters of revenue are involved, the 
conclusiveness of determinations of fact is recognized and no judi- 
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cial review will be undertaken. Historical usage and the necessities 
of government are, it is submitted, the controlling reasons in the , 
minds of the Supreme Court for this attitude. Coupled with these 
reasons is the further one that the statutes give to the importer 
opportunity for administrative review by the Secretary of the 
Treasury, and it is difficult to see why a review, by trained experts, 
conscious of their responsibility and the nature of the interests in- 
volved, should not be as efficacious as court review. 

This tendency to leave to administrative bodies the conclusive 
determination of questions of fact is apparently a sound principle. 
It can be justified on several grounds: (1) The modern situation 
requires more speedy administration of justice than can be secured 
in the courts; (2) The increase in litigation and growth of population 
during the last century have crowded the calenders of our courts; 
(3) The new demands made on administration by a crowded urban 
community often require summary action and informal procedure; 
(4) New demands are being made on courts, which were formerly 
handled either by the family, as in the reformation and correction of 
children, or by the legislature, as in questions of divorce; and lastly, 
(5) Archaic procedure in the courts, imbued with the idea that the - 
common-law procedure is perfection and of the. essence of the 
jural order, has prevented the development of speedy, inexpensive 
justice. With proper safeguards, there is no sound reason why 
administrative officials may not conclusively determine questions 
of fact. 


V 
QUESTIONS OF LAW 


Because administrative bodies have to apply statutes and court 
decisions to the subject matter over which they have jurisdiction, 
the judicial review of so-called questions of law must be examined. 
In the opinions of the Supreme Court we find much language to the 
effect that errors of law by administrative officers will be reviewed. 
But the incorrectness of this broad generalization will be apparent 
from an inductive study of the cases. The methods of review on 
questions of law must vary with the varying character of the 
administrative body. 

In examining orders issued by rate regulation bodies we find 
the Supreme Court giving close scrutiny to questions of law. In 
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Texas and Pacific Railway v. Interstate Commerce Commission ™ 
the complaint was that the railroad charged less for certain traffic 
billed through from foreign ports than for traffic originating in New 
York and New Orleans for transportation into the interior of the 
country. The commission refused to consider the competition 
existing between the railways and the ocean steamship lines be- 
tween Liverpool and San Francisco by way of the Isthmus of 
Panama and Cape Horn. An order was consequently made re- 
quiring the railway to desist from the lower charge, on the ground 
that it was discriminatory. But the Supreme Court reversed this 
order, on the ground that it was a mistaken application of law, 
saying: 

“We have . . . to deal only with a question of law, and that is, 
what is the true construction, in respect to the matters involved in the 
present controversy, of the act to regulate commerce? If the con- 
struction put upon the act by the commission was right, then the order 
was lawful; otherwise, it was not.” 


The Supreme Court in this case required that the decision of the 
question of law by the commission must be “right,” that is, a 
decision approved by the Supreme Court.” Likewise, if an order 
was rendered without any evidence whatever to support it, the 
question involves not an issue of fact, but one of law, which the 
Supreme Court will decide.”* Moreover, if it is a question whether 
a carrier has held itself out to carry certain products, a question of 
law is involved, and is reviewable by the court.’? While the 
sufficiency of evidence is a matter for the commission to decide, yet 
the legal effect of it is a question of law, to be reviewed by the 
court.8° In none of the decisions on rate regulation where a 
question of law is involved do we find the test that the decision on a 
question of law will be upheld, “unless clearly erroneous,” or unless 





% 162 U.S. 197 (1896). Compare the method of reviewing a question of law in 
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“clearly and palpably incorrect.” Here again, as in questions 
of fact decided by such commissions, one must remember the 
novelty of the mode of regulation and the vast interests involved; 
consequently there results a close scrutiny of decisions of law. 

In the review of questions of law decided by the Land Office, on 
the other hand, we find a more liberal view. Only where there has 
been a clearly erroneous construction of a statute, or ‘‘common law”’ 
decision, will the Supreme Court review it. In Burfenning v. Chi- 
cago, St. Paul, Minn. and Omaha Railway*™ the plaintiff brought an 
action to recover possession of lands which his grantor had obtained 
as a patent from the Federal Government for services rendered 
during the Civil War. The lands were within the corporate limits 
of the city of Minneapolis at the time the patent was validated, 
and according to United States Revised Statutes * such lands were 
excluded from pre-emption and homestead. The plaintiff con- 
tended that the decision of the Federal Land Office that the land 
was public land subject to patent should be conclusive. But the 
Supreme Court denied this contention, saying this was a clear case 
of misconstruction, giving rise to a question of law which the court 
must review; but it intimated that if the decision was not clearly 
erroneous no review would be given. So in the case of Weyer- 
haeuser v. Hoyt ® the Supreme Court refused to review a doubtful 
question of law, and virtually recognized the rulings of the Land 
Office in refusing to follow a former decision of the Supreme Court.* 
In the case of Louisiana v. Garfield® the Supreme Court held that 
where the Land Office had uniformly and for years construed the 
act in a certain manner, the court would not construe it otherwise; 
even though, were it an original question, it might disagree with the 
construction of the office. 

As compared, therefore, with questions of law decided by rate 
regulation bodies, those decided by the Land Office are given less 
extensive judicial review. Besides the reasons already given for 
this difference of treatment, others may be found in the facts that 
in the Land Office a unique body of land law is developing, and 
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the office itself is a peculiar kind of judicial organization. In 
United States v. Minor * definite language is employed to that 
effect: 


“Tt has been often said by this court that the land officers are a special 
tribunal of a quasi judicial character. . . . There was nothing wanting 
to make such a proceeding [hearing, cross-examination, and re-hearing] 
in the highest sense, a judicial one, and to give to its final judgment or 
decree all the respect, the verity, the conclusiveness, which belong to 
such a final decree between the parties.” 












In organization and procedure,®’ as well as in the nature of the 
subject matter, there is a close analogy to regular courts. There is 
a right of appeal and review. Process issues to secure witnesses. 
Representation by counsel and cross-examination are permitted. 
There is a departmental bar to which attorneys are formally ad- 
mitted. There are ex parte proceedings, and opportunities for 
contest, in many ways identical with an ordinary lawsuit. Afh- 
davits for instituting applications or contests, like declarations or 
bills in lawsuits, are drawn up and filed. Judgment may be 
given by default. Hearings take place before the land register or 
receiver, similar to those before a master in chancery. Parties may 
make motions for rehearing. If it be objected that analogous 
procedure occurs before rate commissions, it may be answered that 
this is not entirely true, as appears from the Supreme Court’s 
treatment of the Land Office. It looks primarily at the nature of 
the proceedings, saying that a judicial inquiry, such as occurs in 
the Land Office, investigates, declares, and ‘enforces liabilities as 
they stand on present or past facts; legislation, on the other hand, 
looks to the future and changes existing conditions by making a 
new rule to be applied thereafter to those subject to its power. 

In questions of law decided by customs officials the Supreme Court 
will not review the decision unless the result is a clear overstepping 
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of jurisdiction. In the case of In re Fassett ** the collector had 
decided that a yacht was an imported article under the customs act, 
and when the owner libeled the vessel, the question was whether the 
decision of the officer might be reviewed. It was held it might 
be, since this was clearly an erroneous construction of the act. 
Again, in De Lima v. Bidwell *° the question was whether sugars 
from Porto Rico, which territory had been ceded to the United 
States, were imported within the meaning of the Customs Act. 
It was held that the finding of the collector was not conclusive on 
this question of the construction of the tariff act, as under the 
doctrine of Woodruff v. Parham * they were not imported at all. 
In case the statute provides a remedy without appeal to the courts, 
that remedy must be followed, even though it be exclusive.“ In 
Schoenfeld v. Hendricks * it was held that an action could not be 
maintained against the collector, either at common law or under 
the statutes, to recover duties alleged to have been exacted upon an 
importation of merchandise, the remedy given through the board 
of appraisers being exclusive. In such cases no judicial review 
whatever was given. .The only remedy was an appeal to the 
Secretary of the Treasury, who was the sole judge whether a 
refund should be made to the aggrieved party. Such cases went 
to a great length in disallowing judicial review, and later legislation 
has restored the right of bringing suit against the collector. Only 
the necessities of government and historical usage seem to have 
justified such practice of non-review. 

In reviewing errors of law made by the Postmaster General, the 
Supreme Court in the case of American School of Magnetic Healing v. 
McAnnulty, supra, stated that if any view of the facts could render 
certain mail lawful, a decision by the Postmaster General that it 
was unlawful would present a question of law reviewable by the 
Court. In that case, therefore, the mere fact that the Postmaster 
General was of the opinion that practising the art of healing by 
means of psychology was fraudulent, was an error of law, for this 
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could not be said to be the case on every view of the facts; reason- 
able persons might differ on that question. Whether the close 
scrutiny by the court of questions of law decided by this administra- 
tive official has any relation to the fact that there is no administra- 
tive review of his findings, is only conjectural; but it is at least 
arguable that this fact has some bearing on the attitude taken by 
the Supreme Court in the extent to which it will review his decisions. 
If the question of law decided is doubtful, however, the Supreme 
Court will not review it.” 

In Gonzales v. Williams“ the Supreme Court reviewed a so- 
called question of law decided by immigration officials. Miss 
Gonzales was a native of Porto Rico who was denied entrance to 
the United States on the ground that she was an alien, and likely to 
become a public charge. Before appealing to the Secretary of the 
Treasury she sued out a writ of habeas corpus, contending that under 
the various treaties between this country and Spain, and the proc- 
lamations by the government of the United States, she was not an 
alien. The immigration officials construed the word ‘‘alien” in 
the federal statute to mean a person not an American citizen; but 
the Supreme Court held this to be an erroneous construction, say- 
ing that the word “alien” meant a person who owed allegiance 
to some foreign power. Under this holding Miss Gonzales was 
permitted to enter the United States.® If the evidence does not 
support the conclusions of fact, a question of law arises and the 
court will review the findings. No criterion other than those 
already mentioned seems to have been laid down to determine 
. when a question of law is presented on which review will be 
given.®” 

% Bates & Guild Co. v. Payne, 194 U. S. 106 (1904). 

% 192 U.S. 1 {1904). 

% See for a similar case, Gegiow v. Uhl, 239 U. S. 3 (1915). 

% Zakonaite v. Wolf, 226 U. S. 272 (1912). 

97 How far the Supreme Court will follow long-recognized constructions of statutes 
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v. Diller, 178 U. S. 488 (1900), a long-recognized construction of the Land Department 
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As to the general principle governing judicial review to correct 
errors of law, it is submitted that, with improvement in the per- 
sonnel of administrative bodies, decisions of law should come to 
be reviewed only if palpably erroneous. It.is true that judicial 
justice has many advantages over executive justice. There is 
the trained legal mind of the judge, which often stands out for 
law against popular excitement and clamor; there are checks on the 
judge through criticism from the bar and through the publication of 
judicial decisions. But executive justice may possess similar safe- 
guards and advantages. These advantages are becoming more 
and more common, as trained lawyers, and often judges, are chosen 
to fill administrative positions, while their decisions, especially in 
the field of regulation of public utilities, are frequently published, 
affording opportunity for study and criticism by the public, as well 
as by the legal expert. With such a personnel filling administrative 
offices, more authority should certainly be given to the decisions 
of the administrative agency than to the findings of an untrained 
jury; but this position has, confessedly, not yet been generally 
reached in the field of administrative law. With such safeguards 
as have been suggested, executive justice, with its simpler procedure 
and freedom from traditional rules of evidence, ought to be more 
efficacious than judicial justice in settling the affairs of a busy 
world. 


VI 
QUESTIONS OF Mrxep LAw AND FActT 


Because the determination of fact and the application of law to 
fact frequently confront the administrative officials together, it 
will be necessary to examine the scope of judicial review over what 
may be called questions of mixed law and fact. Whether the 





Congress. In Bates & Guild Co. v. Payne, 194 U. S. 106 (1904), the Supreme Court 
recognized and approved the practice of the Post-Office Department in refusing to 
follow a former construction of the post-office officials of sixteen years’ duration. On 
the other hand, in United States v. Healey, 160 U. S. 136, 145 (1895), the court said 
that where the practice of the administrative body in construing a statute was not 
uniform, the court deemed it its duty to give the true interpretation to the act, without 
reference to the practice of the department. And in Fairbank v. United States, 
181 U. S. 283, 308 (1901), it was said that where the meaning of the statute was clear, 
contemporary executive construction would not be consulted by the Supreme Court. 
In general, it may be said that long construction is entitled to great weight in the 
courts, and should be adopted unless clearly erroneous. 
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cases themselves can be so classified, on principle, is doubtful. To 
designate a particylar case’as one of ‘‘mixed law and fact” may be a 
useful mask to hide a multitude of difficult problems of the balancing 
of interests,so that as a shorthand expression the phrase serves 
a purpose in judicial review, and must be reckoned with. 

This method of treating a case as one of “ mixed law and fact” is 
well stated in Bates and Guild Co. v. Payne,®* where the Supreme 
Court, upholding the Postmaster General in ignoring a practice of 
sixteen years as to classification of periodicals, said: 


“Where there is a mixed question of law and fact, and the court 
cannot so separate it as to show clearly where the mistake of law is, the 
decision of the tribunal to which the law has confided the matter is 
conclusive. . . . The consequence of a different rule would be that the 
court might be flooded by appeals of this kind to review the decision of 
the Postmaster General in every individual instance.” 


The court further stated that while a comparison of the com- 
plainant’s periodical with the statutory requirements might raise 
only a question of law, nevertheless the action of the Postmaster 
General may have been guided by extraneous information; hence 
it was not possible to separate the question of law from the question 
of fact. 

A similar doctrine as to mixed law and fact was laid down in the 
case of Marquez v. Frisbie,®® a case involving a patent for land. 
The bill prayed that the defendants be declared to hold the land in 
trust for the plaintiff and to convey the legal title. It appeared 
plaintiff had been in possession for fourteen years, and that the 
Commissioner of the General Land Office had ruled that the lands 
were subject to pre-emption under the general land laws, but that 
the Secretary of the Interior had reversed that finding, and issued 
an order authorizing the defendants to enter the lands. The 
Supreme Court, in reviewing the determination of the federal 
administrative officials, found that the plaintiff never had the title, 
as no patent had yet been issued, and therefore it denied relief, 
saying it was not clear, as a matter of law, that the department had 
given land belonging to one party to another.’ 





% 194 U.S. 106, 108, 109 (1904). 

” ror U.S. 473 (1879). 

100 See also Ross v. Day, 232 U. S. 110, 117 (1914); Ross v. Stewart, 227 U. S. 535 
(1913); Whitcomb v. White, 214 U. S. 15, 16 (1908). 
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As intimated in the Payne case, supra, this doctrine regarding 
mixed law and fact, with consequent disallowance of judicial review, 
is useful for the division of labor between the administrative bodies 
and the courts, and disposes of many cases. While the result 
attained is undoubtedly desirable, it seems unnecessary to create a 
distinct category of mixed law and fact, separate from those of law 
and of fact; for no logical process can so analyze all the various 
matters involved in the cases. Men’s minds arg complex, and 
recognition must be given to many sub-conscious impulses and 
feelings. What the courts are really doing in adopting a policy of 
non-review where so-called questions of “‘mixed law and fact” are 
involved, is according a greater respect to the findings of administra- 
tive bodies, seeing in them the determinations of experienced men of 
affairs, who are guided by that superior knowledge which comes 
from actual contact with an actual situation, and who know better 
than others what should be done under given circumstances. In 
other words, here at least ‘the courts are attempting to give to the 
findings of administrative bodies the respect paid to those of a jury 
when it returns a general verdict. 


Vil 
SUMMARY AND CONCLUSION 


Since the present tendency in the Supreme Court is more and 
more to limit the scope of judicial review of administrative action, 
it seems probable, barring a few sporadic exceptions, that the future 
policy of the court will be to permit it on two grounds only: 
(1) Where there has been an improper procedure, violating those 
principles of fairness and justice which satisfy the minimum of 
due process of law; and (2) Where the administrative official has 
acted beyond the sphere of his jurisdiction. Why special virtue or 
sanctity should attach to judicial review in other than the above 
cases is difficult to see. In this connection the dissenting opinion 
in Chicago, Milwaukee, and St. Paul Railway Company v. Minne- 
sota,! is pertinent: 


“Tt is complained that the decisions of the board are final and without 
appeal. So are the decisions of the courts in matters within their juris- 
diction. There must be a final tribunal somewhere for deciding every 





11 134 U.S. 418, 465 (1890). 
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question in the world. Injustice may take place in all tribunals. All 
human institutions are imperfect — courts as well as commissions and 
legislatures.” 


That the above position is being adopted in England is indicated 
by Mr. Dicey in his article ‘‘Development of Administrative Law 
in England,” where he says: 


“There remain two checks upon the abuse of judicial or quasi-judicial 
powers by a government department. In the first place, every depart- 
ment in the exercise of any power possessed by it must conform precisely 
to the language of any statute by which the power is given to the depart- 
ment, and if any department fails to observe this rule the courts of 
justice may treat its action as a nullity. This is the effect of Board of 
Education v. Rice (1911, A. C. 179, 80 L. J. K. B. 796). In the second 
place, a government department must exercise any power which it 
possesses, and above all any judicial power, in the spirit of judicial 
fairness and equity, though it is not bound to adopt the rules appropriate 
to the procedure of the law courts. This duty of compliance with the 
rules of fair dealing is insisted upon by the House of Lords in Local 
Government Board v. Arlidge (1915, A. C. 120, 84 L. J. K. B. 72).” 


Perhaps the doctrine of judicial review held by the Supreme 
Court has not yet gone so far as Mr. Dicey believes that of the 
British courts has gone. In actual fact the present situation 
regarding judicial review of administrative action may be sum- 
marized as follows: 


1. The conclusiveness of administrative findings must be conditioned 
on a procedure which is consistent with due process of law. Being a 
standard of conduct and not a mechanical rule, a detailed definition 
ought not to be attempted. But an essential element is that somewhere 
along the line a hearing of some kind must have been given before 
a party’s rights or liabilities are affected. This hearing must include 
opportunity to present evidence and to inspect that of the opponent. 

2. Where the nature of the subject matter is such that summary 
action is indispensable, no hearing before the administrative body itself, 
in the first instance, is necessary. But a hearing must in some cases, 
and usually does in others, follow in the court or in some higher admin- 
istrative body, as statutes may provide. 

3. In cases where there is a hearing in the first instance before the 





102 31 L. Quart. REV. 148, 151. 
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administrative body, no violation of due process occurs simply because 
that hearing is made final, whether on a question of fact or of law. 

4. It must always appear that the particular administrative body 
acted within the scope of the power delegated, and its findings are sub- 
ject to challenge because of fraud or bias. 

5. The extent of judicial review will often depend on the nature 
of the interests dealt with by the administrative body. When the gov- 
ernment is dispensing a bounty, when it is admitting aliens, a proper 
‘ balancing of the interests involved leads the Supreme Court to give 
greater liberty to the executive officials; when vested rights, or personal 
liberty are involved, a more rigid control is kept over executive officers. 
This results in having rules of one kind for the exercise of the police 
power, of another for taxation, of another for aliens, and of still another 
for the operation of various kinds of public businesses. 


The balancing of interests must be the dominant principle be- 
hind the judicial review of executive justice. With the continual 
extension of government activity and the growing complexity of 
interests; with the increase in population and its concentration 
in large urban centers, involving of necessity a desire for more 
speedy justice, administered by men more conversant with the 
de facto social and economic conditions of local communities, court 
review of administrative action must be limited more and more, if 
the government is to be left free to carry out its proper and neces- 
sary functions, and if much of our social legislation is to succeed. 
Mere improvement in judicial procedure, though of inestimable 
benefit, cannot eradicate judical habits of thought on the part of 
the bench, trained in the view that the common law is the embodi- 
ment of natural law and reason, and that the rules of evidence as 
worked out by the past are part of the order of nature. While 
some of this conservatism is undoubtedly necessary and proper, it 
must yield before new needs and changes of environment. If 
justice can be secured through executive officials, there is no reason 
why judicial review should enhance it by any intrinsic merit of its 
own. As Mr. Dicey says: “‘The management of business, in short, 
is not the same thing as the conduct of a trial. The two things 
m ust in many respects be governed by totally different rules.” 

E. F. Albertsworth. 
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NAVIGABLE WATERS OF THE UNITED STATES — 
STATE AND NATIONAL CONTROL 


HE Des Plaines River Cases‘ involved two suits to enjoin a 
riparian owner, on that river, from damming it. The State 
of Illinois first brought suit in the courts of that State, which de- 
cided that the river was not a ‘‘navigable stream”’; that the ripa- 
rian owner, a power company, had the right to dam it; and that 
the suit must, consequently, be dismissed. A writ of error to review 
this was dismissed by the Supreme Court of the United States 
as lacking jurisdiction. The United States Government then 
brought suit in the federal court to enjoin the same structure. 
This court decided that the stream was “a navigable water of 
the United States”; that the company had no right to dam it; and 
that a perpetual injunction should be granted. This decision was 
affirmed by the Supreme Court of the United States. 

The Des Plaines is the north fork of the Illinois River, flowing 
south from Wisconsin, eleven miles west of Lake Michigan, with 
which, in a state of nature, it was connected by Portage Lake and 
the Chicago River. It was the most famous and the most used of 
the waterways between the Great Lakes and the Mississippi in 
the Fur Trade period, 1675-1832. The Blackhawk War, in 1832, 
and the inrush of immigration, drove away the fur-bearing animals 


- and the fur trade. In 1848 the river was displaced by the parallel 


Illinois and Michigan Canal, now abandoned, which took the 
water from the river. In 1900 the river was replenished and greatly 
augmented by the great Chicago Sanitary and Ship Canal, two 
hundred feet in width and twenty in depth taking water from Lake 
Michigan and discharging into the Des Plaines. 

The decision of the United States Supreme Court that the an- 
cient use of the stream by the methods of primitive navigation 
established a public right which is not lost by non-user has far- 
reaching effect. Two modern tendencies were at grips with one 





1 Economy Light & Power Co. v. United States, 41 Sup. Ct. Rep. 409 (1921); s. Cc. 
256 Fed. 792 (1919); Illinois ». Economy Light & Power Co., 241 Ill. 290, 89 N. E. 76 
(1909); S. C., 234 U.S. 497 (1914). 
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another. A vast new development of water power has resulted 
from the electric transmission of power. Opposed to this has been 
a development, almost as rapid, of shallow-craft navigation, aided 
by barge navigation, the naptha and gasoline launch, and the 
tunnel boat (U. S. Patent No. 733010, issued July 2, 1902). These 
inventions make practicable the use of shallow streams to an 
extent even greater than prevailed before the invention of the 
steamboat. 

The meaning of the decision is that wherever navigation was in 
fact practised upon any of the headwater tributaries of our great 
rivers, the public right of navigation inheres, and is protected by 
the Act of Congress of March 3, 1899, against any unauthorized 
interruption by the rapidly growing water-power development. 

Navigability of waters and title to the lands submerged by them 
are closely related subjects. This relation causes much confusion 
in the decisions. In the State Court, about two-thirds of the long 
opinion handed down in the Des Plaines River Case is devoted to 
title and contracts concerning title; navigability is subordinated 
in importance and is presently found not to exist. In the federal 
courts all question of title is excluded from the opinions; navi- 
gability alone is dealt with, is found to exist, and is protected by 
injunction. 

In general it may be said that the tendency in the federal courts 
has been to protect the public right of navigation, while that of the 
courts of Illinois and of some other states has been to protect the 
riparian owners in exploiting the water power and other resources 
of the rivers, and hence to restrict the right of navigation. In the 
Des Plaines River Cases these conflicting tendencies led to a direct 
conflict of decisions. 

Using these cases as illustrations, it is intended to discuss herein 
some of the principal questions involved. 


I. NAVIGABLE WATERS OF THE UNITED STATES — DEFINITIONS 
— CONFLICTING STANDARDS AND TESTS OF NAVIGABILITY. 
By Act of Congress in 1920? it was provided that 


“Navigable waters’ means those parts of streams or other bodies 
of water over which Congress has jurisdiction under its authority to regu- 





2 ar Stat. aT L., c. 285, p. 1063, § 3 (June 10, 1920) (italics are mine). For the 
previous judicial definition see The Daniel Ball, 10 Wall. (U. S.) 557 (1870). Itali- 
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ate commerce with foreign nations and among the several States, and 
which either in their natural or improved condition, notwithstanding in- 
terruptions between the navigable parts of such streams or waters by falls, 
shallows or rapids compelling land carriage, are used or suitable for use 
for the transportation of persons or property in interstate or foreign 
commerce, including therein all such interrupting falls, shallows, or rapids; 
together with such other parts of streams as shall have been authorized 
by Congress for improvement by the United States, or shall have been recom- 
mended to Congress for such improvement after investigation under its 
authority.” 


In the earlier adjudications by the state and federal courts, a 
great diversity of opinion as to the proper tests for navigability is to 
beseen. The Illinois court, while vacillating in its expressions upon 
the subject, has exemplified the tendency to apply the doctrine of 
stare decisis to a determination, for whatever reason, that a given 
river is navigable or unnavigable. At an early date the tide-water — 
test was adopted, and the Mississippi, Ohio, and other rivers unin- 
fluenced by tides were held to be non-navigable.* In a number of 
cases the tide-water test has been tacitly disregarded but no new 





cized portions of the definition in the 1920 Act, as printed above, are new. They in- 
dicate points of difference between the state court and the federal courts in the Des 
Plaines cases. (a) The state courts gave controlling influence to interruptions occupy- 
ing less than two miles of channel; (b) they disregarded the ten reports of the United 
States engineers recommending improvement of the river; and (c) they also disre- 
garded two Acts of Congress authorizing surveys for improvement. The federal 
courts gave controlling influence to the character of the streams as a whole, and de- 
cided in harmony with those recommendations and Acts. 

8 (The citations of authorities generally herein are illustrative and not intended to 
be exhaustive). Middleton v. Pritchard, 4 Ill. (3 Scam.) 510 (1842) (Mississippi River); 
Ensminger v. People ex rel., etc., 47 Ill. 384 (1868) (Ohio River); City of Chicago 2. 
McGinn, 51 Ill. 266 (1869); Braxon v. Bressler, 64 Ill. 488 (1872) (Rock River); 
Houck ». Yates, 82 Ill. 179 (1876) (Mississippi River); Trustees v. Schroll, 120 Ill. 509, 
12 N. E. 243 (1887) (Meredosia Lake); St. Louis Bridge Co. v. East St. Louis, 121 
Ill. 238, 12 N. E. 723 (1887) (Mississippi River); Canal Trustees ». Haven, 1o Ill. 
548 (1849). These cases involved mainly questions of title to the bed and banks. 

In the first of the series, Middleton v. Pritchard, 4 Ill. (3 Scam.) 510 (1842), the 
court arguendo recognize that the decision relates only to title and imply that the 
Mississippi is navigable in fact, though not applying that phrase to it. They say 
(pp. 521, 522): “We would not however wish to be understood as limiting the rights 
of navigators, to the bare privilege of floating upon the water, in the use of the public 
easement; but understand it to include the right to land, and fasten to the shore, as 
the exigencies of the navigation may require; and this is a burthen upon the owner of 
land, which he must bear as part of the public easement,” citing People ». Canal Ap- 
praisers, 13 Wend. (N. Y.) 355 (1835), and 3 Kent, Comm. 425. 
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test formally substituted. And in another series of cases the new 
test of navigability in fact is expressly laid down.° 

The conflict between the Illinois standard and the federal stand- 
ard prior to the statute quoted above is illustrated by Rock River, 
an interstate stream some two hundred miles long, held navigable 
by the federal court ® and, as to the upper and shallower parts, by 
the Wisconsin court,’ but held not navigable in law, though con- 
ceded to be navigable in fact, by the courts of Illinois.* And this, 
in substance, continued to be the Illinois position even with the fed- 
eral decision contra before the court.° 

In Texas, the Land Law ” of 1837 enacted that all streams of 
the average width of thirty feet shall be considered navigable, 
within the meaning of the act, so far as they maintain that average 
width, and the court has recognized the validity of this declara- 
tion." In Virginia it is held that the legislature may, by a statute 
declaring a stream navigable, impose upon the public the burden 
of caring for it as a highway.” And in North Carolina a stream 





4 Illinois River Packet Co. v. Peoria Bridge Assn., 38 Ill. 467 (1865) (Illinois River); 
Chicago & Pacific R. R. Co. v. Stein, 75 Ill. 41-45 (1874); City of Chicago v. Law, 
144 Ill. 569-576, 33 N. E. 855 (1893) (Chicago River in all three). These cases in- 
volved the rightfulness or wrongfulness of bridges, and the powers of a city. 

5 People v. St. Louis, ro Ill. (5 Gilm.) 351 (1848) (Mississippi River); Joliet & 
Chicago R. R. Co. v. Healy, 94 Ill. 416 (1880), affirmed in 116 U. S. 191 (1886) (Healy 
Slough held not a stream); Ligare v. Chicago M. & N. R. R. Co., 139 Ill. 46, 28 N. E. 
934 (1891); Ss. c., 166 Ill. 249, 46 N. E. 803 (1897) (Ogden Slip held not a stream); 
People v. Board of Supervisors, 122 Ill. App. 40 (1905) (Rock River treated as though 
not navigable); Schulte v. Warren, 218 Ill. 108, 75 N. E. 783 (1905) judgment below that 
it is navigable reversed on other grounds (Clear Lake and Mud Lake, arms of Illinois 
River, held navigable; tide-water test expressly rejected). In Hubbard ». Bell, 54 Ill. 
110 (1870), there is a dictum that there was no right to float logs on a stream not other- 
wise navigable, rejecting the rafting standard adopted in Maine, Brown ». Chad- 
bourne, 31 Me. 9 (1849), and Michigan, Moore v. Sanborne, 2 Mich. 519 (1853), which 
is the federal rule, and the law in many of the states. (That the opinion is a dictum 
is apparent from the record, consisting of a bill calling for answer under oath, a sworn 
answer, no replication and no proofs. Such a bill should be dismissed without refer- 
ence to questions of substantive law. 1 DANIELL, Cu. PR., 5 ed., *834.) 

6 United States v. City of Moline, 82 Fed. 592 (1897). 

7 Cobb v. Smith, 16 Wis. 661 (1863); Im re Horicon Drainage Dist., 136 Wis. 227, 
116 N. W. 12 (1908). 

8 Braxon v. Bressler, 64 Ill. 488 (1872). 

® In People v. Board of Supervisors, 122 Ill. App. 40 (1905). 

10 § 42 (Hart. Dig., art. 1878). 

11 Horton v. Pace, 9 Tex. 81 (1852), cited in 1 FARNHAM, WATER AND WATER- 
COURSES, § 24. 

® Harrison v. Holland, 3 Gratt. (Va.) 247 (1846). 
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navigable in fact for a recurring period or season of each year will 
be adjudged navigable when the legislature has by statute declared 
it so. On the other hand, it seems that in Indiana the courts resent 
a legislative declaration of navigability as an interference with judi- 
cial functions.* And, seemingly for similar reasons, the court of 
Illinois, in deciding that. the Des Plaines River was not navigable, 
disregarded two statutes passed by the legislature of that state, in 
1839 and in 1907, declaring it navigable, and another, passed in 1889, 
providing for the removal of obstructions from its bed.” In these 
decisions the state courts seem often to overlook the doctrine that 
a navigable stream is a highway, and that the establishment of 
highways, by dedication or otherwise, is a legislative function; 
but they give full weight to the principle that ascertainment of 
the existence of a highway, by proof of user, is a judicial function. 
The Federal Court recognizes the legislative nature of the ques- 
tions in ruling in the last Des Plaines Case that abandonment of 
a stream once used is a matter for Congress. 

In addition to the variety of conflicting tests and the disputed 
question of the power of a legislature to declare navigability there are 
other points of serious divergence. It is generally held that neither 
perennial navigability,'* nor power to travel against the current,'” 
nor present use,!® nor freedom from removable obstructions,’® nor 





8 State v. Dibble, 49 N. C. (4 Jones L.) 107 (1856); Davis v. Jerkins, 50 N. C. 
(5 Jones L.) 290 (1858). 

14 Martin v. Bliss, 5 Blackf. (Ind.) 35 (1838); Depew v. Wabash & E. Canal, 5 Ind. 
9 (1854); Neaderhouser v. State, 28 Ind. 257 (1867); Ross v. Faust, 54 Ind. 471 (1876). 
The following extracts picture the attitude of these courts: “‘Nature is competent 
we should imagine, to make a navigable river without the help of the legislature” 
Martin ». Bliss, 5 Blackf. 35 (1838); “and we . . . can determine the fact whether 
she has succeeded or not, in a given case, with as much accuracy as a deputy sur- 
veyor”’ Ross v. Faust, 54 Ind. 471, 476 (1876). 

16 Iti. L. 1839, Feb. 28, p. 208; Int. L. 1907, Dec. 6, Adj. Sess., p. 32; ILy. L. 1889, 
May 29, pp. 125, 133. 

16 Cummins v. Spruance, 4 Harr. (Del.) 315 (1845). 

1 Sigler v. State, 7 Baxt. (Tenn.) 493 (1874); Ten Eyck v. Warwick, 75 Hun, 562, 
27 N. Y. Supp. 536 (1894); Farmers’ Co-operative Mfg. Co. v. Albemarle, etc. R. R- 
Co., 117 N. C. 579, 23 S. E. 43 (1895); Grant v. Gordon, cited in L. R. 2 A. C. 872 
(1877). 

18 Hickok v. Hine, 23 Ohio St. 523 (1872); Jones v. Johnson, 6 Tex. Civ. App. 262 
(1894). 

19 State Reservation at Niagara Falls, 37 Hun (N. Y.) 537, 547 (1885), aff’d, 102 
N. Y. 734, 7 N. E. 916 (1886). 
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pecuniary profit resulting from the use,” is necessary in order to 
have navigability. No decision holding that any one of these 
elements is separately essential has been found. And yet opinions 
are frequent which rely upon the absence of one or more of them 
in holding a particular stream not navigable. Just how much 
use or capacity for use must exist, just when the difficulties 
become sufficient to destroy the fact and the right of navigation, 
are necessarily questions admitting wide differences of opinion. 
In view of the public right as well as property rights dependent 
upon these decisions, and the consequent need for certainty, the 
desirability of a uniform federal standard is apparent. 

Still another difficulty is the question raised by artificial improve- 
ments. In the cases we are considering, the State of Illinois main- 
tained that, when a river has been permanently improved by the 
Federal Government, by a state, or by a municipality, and has been 
artificially increased in volume, it is to be judged thenceforward 
by its altered and improved condition. It averred that the Des 
Plaines River, long before the defendant bought its riparian prop- 
erty, had been so altered and improved, and that in its present 
condition it was navigable. The defendant demurred, and the 
state courts denied the State’s proposition. In the federal courts, 
since the stream was found to have been navigable in a state of 
nature, no decision on the effect of improvements was necessary. 
But upon principle the State’s proposition seems correct. And in 
many cases it is implied. Mr. Justice Hughes has said of the Ohio 
River as altered by improvements: ™ 


“Tts bed may vary and its banks may change but the Federal power 
remains paramount over the stream. . . . The public right of naviga- 
tion follows the stream.” 


In the Wheeling Bridge Case” the findings were specific that the 
bridge did not interfere with that navigation which was possible 
in the natural condition of the river, by sails and oars, but that it 
did interfere with the steamboat navigation which used the river in 
its improved condition. And in United States v. Chandler-Dunbar 
Co. the court, (dealing with the Sault Ste. Marie), found that 





20 Lamprey v. State, 52 Minn. 181, 53 N. W. 1139 (1893); Atty. Gen. v. Woods, 
108 Mass. 436 (1871). 

21 Philadelphia Co. v. Stimson, 223 U. S. 605, 634 (1912). 

% 13 How. (U. S.) 518 (1851). %3 229 U.S. 53, 66 (1912). 
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“the stretch of water called the falls and rapids of the river is about 
3,000 feet long. . . . The fall in the rapids is about 18 feet. This turbu- 
lent water, substantially unnavigable without the artificial aid of canals, 
constitutes both a tremendous obstacle to navigation and an equally 
great source of water power, if devoted to commercial purposes.” 


But the stream as a whole is decided to be a navigable water of 
the United States; and the dams originally authorized by state 
legislation are held to be subject to control and modification. In 
this the stream is judged by its improved condition.* 

In refusing to allow the contention of the State of Illinois on this 
point, the state court said: 


“To hold that the State can by artificial means make a stream navigable 
which in a state of nature was not navigable, and thereby deprive 
riparian owners of their property rights in the bed of the stream, is 
simply to hold that private property may be taken or damaged for 
public use without compensation.” 


The reply to this is complete. The State by its agency the Sanitary 
District of Chicago had altered this stream under a statute provid- 
ing complete indemnification and remedies to riparian owners,” had 
completed the same January 17, 1900, and had compensated the 
owners of this tract several years before the present riparian owner 
bought in (which was October 30, 1906). It was under no obliga- 
tion to compensate the new owner over again. The new owner took 
the property in its changed condition and did not acquire the right 
to the claim for damages done to the former owner.”’ This portion 





*4 The same view is also taken by necessary implication as to the Ohio in Gibson 
v. United States, 166 U.S. 269 (1897); as to the Monongahela in Union Bridge Co. ». 
United States, 204 U. S. 364 (1907); Monongahela Bridge Co. v. United States, 216 
U. S. 177, 193 (1910); and as to the Mississippi in the reach of St. Anthony Falls in 
St. Anthony Falls Water Power Co. v. St. Paul Water Commrs.; 168 U. S. 349 (1897), 
and as to the Chicago River in Escanaba Co. v. Chicago, 107 U. S. 678 (1882), and 
West Chicago St. R. R. Co. v. Chicago, 201 U. S. 506, 522 (1906). Upon this question 
state courts have differed. Illinois v. New, 280 Ill. 393, 400, 117 N. E. 597°(1917), 
denies the proposition. The Wisconsin court affirms it. Mendota Club v. Anderson, 
101 Wis. 479, 78 N. W. 185 (1899); Smith v. Youmans, 96 Wis. 103, 70 N. W. 1115 
(1897). Such differences indicate the need of a uniform national standard which shall 
be determinable on appeal by the Supreme Court of the United States. 

25 241 Ill. 290, 325, 89 N. E. 760 (1909). 

26 ILL. L. 1889, May 29; 2 STarR & Curtiss, Itt. ANN. StaT., Ch. 42, §§ 16-10. 

27 C,& A. R. R. Co. v. Maher, gr IIl. 312 (1878); Philadelphia Co. v. Stimson, 223 
U.S. 605, 627 (1912). 
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of the opinion illustrates the tendency of the state court first to 
reach a decision in accordance with its general attitude and then 
to decide all other points in such a way as to make its decision on 
what it conceives the main point effective. 

Coming to the standard which has been adopted in the federal 
courts, we find that even rafting has been there considered a type 
of navigation.” Several acts of Congress ** provide for the pro- 
tection of rafts and require raft-spans in bridges for their safe 
passage. A fortiori, rafting is treated as navigation under the Acts 
of Congress of 1796 and 1804 which dealt with frontier streams 
and creeks over which rafting, and fur-trading carried on in bat- 
teaux, barges, canoes, and similar craft, were the only known forms 
of navigation.*® That the lumbering and rafting standard, as held 
to in the United States Supreme Court and in the courts of Wis- 
consin, Michigan, and Minnesota, is also British law, is apparent 
from the case of Grant v. Gordon.* But the lumbering and rafting 





28 United States v. Bellingham Bay Boom Co., 176 U. S. 211 (1900); Pound 2 
Turck, 95 U. S. 459 (1877); United States v. Burns, 54 Fed. 351 (1893); United States 
v. Marthinson, 58 Fed. 765 (1893). 

29 Act of March 3, 1873, ch. 278, 17 Stat. aT L. 606; U. S. Rev. Srat., § 5254; 
and of July 5, 1884, ch. 289, § 8, 6 Fep. Stat. ANN., 795; and of March 23, 1906, 34 
Strat. aT L, 84, ch. 1130, § 4. 

30 Act of May 18, 1796, § 9 (x Stat. at L., ch. 29, pp. 464-468); “‘all navigable 
rivers within the territory to be disposed of by virtue of this act, shall be deemed to 
be, and remain public highways.” 

Streams sustaining rafting and shallow draft boating are held navigable in the au- 
thorities noted and many others: Morgan »v. King, 35 N. Y. 454 (1866); Brown ». 
Chadbourne, 31 Me. 9 (1849); Moore v. Sanborne, 2 Mich. 519 (1853); Bucki ». Cone, 
25 Fla. 1, 6 So. 160 (1889); Goodwill ». Bossier Parish Police Jury, 38 La. Ann. 752 
(1886) (Mack’s Bayou); Thompson v. Androscoggin River Imp. Co., 54 N. H. 545 
(1874); Boardman »v. Scott, 102 Ga. 404, 30 S. E. 982 (1897); Hickok v. Hine, 23 Ohio 
St. 523 (1872) (Grand River) (Catawba and Johns Rivers: low water, 8 to 12 inches), 
Avery, J.; Burke Co. ». Catawba Lumber Co., 116 N. C. 731, 21 S. E. 941 (1895) (Tar 
River), Avery, J.; Farmers’ Co-op. Mfg. Co. ». Albemarle, etc. R. R. Co., 117 N.C. 
579, 23 S. E. 43 (1895); American River Water Co. v. Amsden, 6 Cal. 443 (1856) 
(Creole Creek); Hallock v..Suitor, 37 Ore. 9, 6 Pac. 384 (1900); Keator Lumber Co. ». 
St. Croix Boom Corp., 72 Wis. 62, 38 N. W. 529 (1888); Castner v. Dr. Franklin, 
1 Minn. 73 (1852) (Noluchuky River); Stuart v. Clark, 2 Swan. (Tenn.) 9 (1852) (Powell 
River, Cooper, J.); Holbert v. Edens, 5 Lea (Tenn.) 204 (1880); Southern R. R. ». 
Ferguson, 105 Tenn. 552, 59 S. W. 343 (1900); Barclay R. R. & Coal Co. v, Ingham, 
36 Pa. St. 194 (1860); Atty. Gen. ». Woods, 108 Mass. 436 (1871); French v. Connecti- 
cut River Lumber Co., 145 Mass. 261, 14 N. E. 113 (1887). 

81 Mor. Dic. 12, 822, cited in L. R. 2 A. C. 872 (1877), and 1 FARNHAM, Watens 
AND WATERCOURSES, 121. 




















162 HARVARD LAW REVIEW 


standard has been expressly rejected in Illinois.” And the effects 
of the tide-water test, which was brushed aside in the federal 
courts by the Genesee Chief,* lingers on in Illinois, though the 
words of the test have there been tacitly abandoned. There is 
thus a broad chasm between the Illinois standard of navigability 
and that accepted by the federal courts. 


II. State DoMINION, OWNERSHIP AND CONTROL OF WATERS 
— SuBJEcts CONTRASTED WITH NAVIGATION 


The sovereignty and dominion of a state and the obligation of 
its laws extend over all the waters within its boundaries, subject 
to modification by paramount laws of the United States.** The 
shores and beds of navigable waters in the original states were 
not granted to the national government, but were reserved to 
the states. And upon the admission of new states to the Union the 
beds of navigable rivers within their boundaries passed to the 
states, so that they have the same rights, sovereignty, and juris- 
diction over the shores and beds as have the original states. The 
status of this land is determined by the law of each state.* 

The state has dominion of the water while flowing in the navi- 
gable rivers,®® but holds it in trust for the whole people for their 
common benefit, through the paramount right of navigation; and, 
subject thereto, it holds the flow in trust for the riparian owners 
and other owners who may have acquired special interests in the 
streams.*? 

Where the state retains title to the bed of the stream, it holds 
it not as a private proprietor but as sovereign, in trust to protect 





8 Hubbard »v. Bell, 54 Ill. 110 (1870). 

% 12 How. (U. S.) 443 (1851). 

#4 People v. Welch, 141 N. Y. 266, 36 N. E. 328 (1894). 

85 Pollard v. Hagan, 3 How. (U. S.) 212 (1845) (followed ever since); Shively v. 
Bowlby, 152 U. S. 1 (1893); United States v. Chandler-Dunbar Co., 209 U. S. 447 
(1908). The land, however owned, is subject to the same public trusts and limita- 
tions as lands under tide waters on the borders of the sea.: Ill. Central R. R. Co. ». 
Illinois, 146 U. S. 387 (1892). 

86 Plumleigh v. Dawson, 6 Ill. (1 Gilm.) 544, 550 (1844). 

37 West Chicago St. R. R. Co. v. People, 214 Ill. 9, 20, 73 N. E. 393 (1905); aff’d, 
201 U.S. 506, 520, 524 (1906); People v. Canal Appraisers, 33 N. Y. 461 (1865). 

Drainage and land-reclamation are matters of state control, and state laws and 
grants of authority therefor are valid. Leovy v. United States, 177 U. S. 621 (1900); 
Soliah v. Heskin, 222 U. S. 522 (1912); Wurts v. Hoagland, 114 U. S. 606 (1885). 

So the construction of bridges as parts of highways is primarily a state function. 
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the right of navigation,®* and the public right of the state therein 
is incapable of alienation.*® Where the title of the riparian owner 
extends to the middle thread of the stream, he holds title to the 
portion of the bed within that thread charged with the same 
public use in navigation — which at common law he could not 
defeat or unreasonably impair,*® and which under acts of Con- 





And the same rule applies to dams: United States v. Rio Grande Dam, etc. Co., 174 
U.S. 690 (1899); Elgin Hydraulic Co. v. City of Elgin, 194 Ill. 476, 62 N. E. 929 (1902); 
and to booms: United States v. Beef Slough, etc. Co., 8 Biss. (U. S.) 421 (1879); United 
States v. Duluth, 25 Fed. Cas. no. 15,001 (1871); Pound v. Turck, 95 U. S. 459 (1877); 
Heerman v. Beef Slough Mfg. Co., 1 Fed. 145 (1880); United States v. Bellingham Bay 
Boom Co., 176 U.S. 211 (1900). 

And similar powers and limitations exist as to ferries: Conway v. Taylor, 1 Black 
(U. S.) 603 (1861) (x Farnuam, ch. II, § 12a); and harbors: Illinois v. Illinois Central 
R. R. Co., 33 Fed. 730 (1888), affirmed, 146 U. S. 387 (1892); Ohio River Transporta- 
tion Co. v. Parkersburg, 107 U. S. 691 (1882). 

The United States government has made no general grant of lands under navigable 
waters to individuals or classes of owners. Morris v. United States, 174 U. S. 106, 
229 (1899); Shively v. Bowlby, 152 U. S. 1 (1894). And, without denying the jurisdic- 
tion and power of the state courts to determine this question of title, the United 
States Supreme Court has looked askance upon the extent to which the tide-water 
errorhas in some states been applied so as to extend the ownership of riparian owners 
to the bed of navigable streams. Barney v. Keokuk, 94 U. S. 324, 338 (1876). 

As to the corpus of the water, 7. e., the particles of water forming a natural stream, 
the title of the riparian owner does not extend to them in specie, but to the flow of 
the water passing through or by his land. As the particles of water pass in succession 
over the lands of all the different owners and come to rest nowhere, the title to the 
particles of water does not vest in any of the riparian owners (2 BLACKSTONE, CoMM. 
*18; United States v. Chandler-Dunbar Co., 229 U. S. 53, 69 (1913); Hudson R. R. Co. 
v. Loeb, 7 Robt. (N. Y.) 418 (1868)), but remains in the state for the benefit of all. 
Mitchell v. Warner, 5 Conn. 497 (1825); Brown 2, Best, 1 Wils. 174 (1747); Sury 2. 
Pigot, Popham, 166; Rhodes v. Whitehead, 27 Tex. 304 (1863); Fleming v. Davis, 37 
Tex. 173 (1873). 

38 Kaukauna W. P. Co. v. Green Bay Co., 142 U. S. 254 (1891); Illinois Central 
R. R. Co. v. Illinois, 146 U. S. 387, 435, 452 (1892); Mobile Transportaton Co ». 
Mobile, 187 U. S. 479 (1903); United States v. Great Falls Mfg. Co., 112 U. S. 645 
(1884); Great Falls Mfg. Co. v. Atty. Gen., 124 U. S. 581 (1888); Brookhaven v. Smith, 
188 N. Y. 74, 80 N. E. 665 (1907); Niagara County I. & W. S. Co. ». CoJege Heights 
L. Co., 111 App. Div. 770, 772, 98 N. Y. Supp. 4 (1906); Mayor ». Appold, 42 Md. 
442 (1875). 

39 Til. Central R. R. Co. v. Illinois, 146 U. S. 387, 453 (1892); West Ch. St. R. R. 
Co. v. People, 214 Ill. 9, 73 N. E. 393 (1905), 201 U.S. 506 (1906) (tunnel under 
Chicago River). 

40 United States v. Chandler-Dunbar Co., 229 U. S. 53 (1912); HALE, DE Porttsvs, 
51; Avery v. Fox, 1 Abb. (U. S.) 246 (1868); Buffalo Pipe Line Co. v. N. Y., etc. R. R. 
Co., 10 Abb. N. C. (N. Y.) 107 (1880); Pollock v. Cleveland Shipbuilding Co., 56 Ohio 
St. 655, 47 N. E. 582 (1897); State-v. Narrows Island Club, roo N.C. 477,55. E. 411 
(1888); Doucette v. Little Falls Imp. & Nav. Co., 71 Minn. 206, 73 N.‘W. 847 (1898). 
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gress, as to the navigable waters of the United States, he cannot in 
any way impair without the express consent of the Government." 

Navigation does not necessarily involve title or ownership of 
the bed. Whether ownership of riparian lands extends to the middle 
thread, or stops with meander lines or with low-water lines, are 
local questions determined by state law, which is binding on the 
federal courts,” even to the latest decision changing the local 
rules.“ And this applies to claims of title under federal grants, 
and to accretions and made land in national streams like the 
Mississippi.“ 

But questions of navigation, and of what are “‘navigable waters 
of the United States,” are federal questions,” for the federal juris- 
diction over interstate commerce carries as an incident control 
over waters which may be used therefor. The right of navigation 
and the power of Congress to regulate it are unaffected by the 
question whether the bed over which the stream flows is owned by 
nation, state, municipality, or riparian owner.” In any case, navi- 
gation is subject to regulation by governmental authority. If it is 
subjected to conflicting regulations, those which are local give way 
to those which are national. 

Like all other rights, the right of navigation is subject to the 


police power, which is exercised primarily by the states; and rea- 
sonable state and municipal regulation of navigation, such as 





4. Philadelphia Co. v. Stimson, 223 U.S. 605 (1912); West Chicago St. Ry. Co. ». 
Chicago, 201 U.S. 506, 520 (1906); Lewis Oyster Co. v. Briggs, 198 N. Y. 287, o1 
N. E. 846 (1910); aff’d, 229 U. S. 82 (1913). 

# St. Louis v. Rutz, 138 U. S. 226, 242 (1891); Shively v. Bowlby, 152 U. S. 1 
(1894); Pagker v. Bird, 137 U. S. 661 (1891); Rundle v. Delaware & R. Canal Co., 
14 How. (U. S.) 80 (1852); St. Anthony Falls Water Power Co v. St. Paul Water 
Commrs., 168 U. S. 349-358 (1897); Hardin v. Jordan, 140 U. S. 371 (1891); Jones 
v. Soulard, 24 How. (U. S.) 41 (1860). 

Mobile Transp. Co. v. Mobile, 187 U. S. 479 (1903). 

4 Archer v. Greenville Gravel Co., 233 U. S. 60 (1913); Barney v. Keokuk, 94 
U. S. 324 (1876). And so of the property in an island in a navigable river which at 
times is submerged and later reappears, Widdicombe v. Rosemiller, 118 Fed. 295 
(1902); and so of an unsurveyed island, United States v. Chandler-Dunbar Co., 209 
U. S. 447 (1908). 

4 Gibbons v. Ogden, 9 Wheat. (U. S.) 1 (1824); Passenger Cases, 7 How. (U. S.) 
283 (1849); Wisconsin v. Duluth, 96 U. S. 379 (1877); United States ». Rio Grande, 
etc. Co., 174 U. S. 690, 708 (1899); Philadelphia Co. v. Stimson, 223 U.S. 605, 634- 
635 (1912). 

46 Scranton v. Wheeler, 57 Fed. 803 (1893). 
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making harbor lines, authorizing bridges, requiring signals, and 
enforcing pilotage regulations, are valid*’ until superseded by 
federal regulations.** The Congressional control of navigable 
streams does not exclude the power of the states to authorize the 
construction and maintenance of improvements which do not in- 
terfere either with navigation or with the improvements or control 
of the Federal Government. So a state can construct a canal 
through dry land, or canalize a non-navigable stream, or improve 
a navigable stream, or, as in the case of the Erie Canal, construct 
one canal which combines all of these features. But if such canal 
should connect with navigable waters of the United States, it 
thereby becomes itself a navigable water of the United States.° 
So, a state canal which, by connecting with a railway, is a link 
in a through line of interstate commerce, is subject to federal 
regulation. The Interstate Commerce Act authorizes the In- 
terstate Commerce Commission to establish such through routes, 
and adds, ‘‘Any transportation by water affected by this Act shall 
be subject to the laws and regulations applicable to transportation 
by water.” © 

Concurrent improvements of the same stream may be made by 
the two governments or by one government, the other contribut- 
ing to the cost. In the early days the Federal Government often 
contributed money or land grants to aid in meeting the cost of 
canals built or authorized by some one of the states. Thus it con- 
tributed money to the construction of the Louisville Canal around 
the falls in the Ohio, and made a land grant to help Illinois build 
the Illinois and Michigan Canal, which, as finally constructed, ex- 
tended from Lake Michigan at Chicago one hundred miles west 
to La Salle, Illinois, at the head of steamboat navigation on the 
Illinois River. Still later, when the State by its agency, the Sani- 
tary District of Chicago, built the great Sanitary and Ship Canal 

47 Ex parte McNiel, 13 Wall. (U. S.) 236 (1871); Escanaba Co. v. Chicago, 107 
U. S. 678 (1882). 

48 Gibbons v. Ogden, 9 Wheat. (U. S.) 1 (1824); Spraigue ». Thompson, 118 U. S. 
go (1886), reversing 69 Ga. 409 (1882). 

49 Withers v. Buckley, 20 How. (U. S.) 84 (1857). 

50 Huse v. Glover, 15 Fed. 292 (1883), 119 U. S. 543 (1886); Sands ». Manistee 


River Improvement Co., 123 U. S. 288 (1887). 
51 Sec. 15, 24 STAT. AT L. 384, as amended by 34 Star. aT L. 589, 36 Stat. at L. 


552. 
8 4 FED. Stat. ANN., 2 ed., p. 469. 
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extending thirty-one miles between Lake Michigan and the" Des 
Plaines River and costing more than $50,000,000, the Federal 
Government contributed by consenting that the waters of Lake 
Michigan be turned into it through the Chicago River, upon 
the improvement of which the Federal Government had expended 
about $15,000,000. The city also had expended large sums on the 
Chicago River.” 

This close co-operation between the states and the Federal Gov- 
ernment emphasizes the anomalous legal situation, wherein the 
state and federal courts are competent to take opposite views 
concerning the navigability of a given stream, which both govern- 
ments may have joined in improving. The reason for the atti- 
tude of some of the state courts is to be found primarily in their 
adjudications of title. Title to submerged land is, as we have 
seen, solely determined by state law. Decisions upon such titles 
frequently pass unnecessarily upon navigability. This was so in 
the first group of Illinois cases cited above * and in Palmer v. 
Mulligan,® wherein Chancellor Kent mingled in his decision and in 
effect confused questions as to the title of nontidal stream beds 
with those concerning the navigability of those streams. The 





58 20 Oprnions Atty. GEN. 101 (1891); Tempel v. United States, 248 U.S. 121 
(1918). 

In 1908 Illinois adopted an amendment to her constitution, authorizing the legis- 
lature to provide for the construction of a deep waterway from Lockport on the Des 
Plaines and Sanitary and Ship Canal (which merge at that point) to Utica on the 
Illinois River 70 miles west, and to issue $20,000,000 of state bonds to provide funds 
for the cost (ILL. L. 1907-8, p. 102). 

The necessary legislation was enacted (Itt. L. 1915, pp. 18-35, and It. L. 1919, 
PP. 977-990); Congress enacted co-operative legislation (36 Stat. aT L., part. 1, 
pp. 659-661), and the improvement of the Des Plaines is in progress. 

54 See note 3, supra. 

55 3 Caines (N. Y.), 307 (1805). By the common law, the title to lands bounded 
upon non-tidal streams extended to the middle thread (HALE, DE JuRE Maris, c. 1), 
and by a body of decisions following Chancellor Kent’s judgment in Palmer v. Mulli- 
gan, supra, such streams were also held non-navigable; and the result has been a tend- 
ency to confuse the one subject, land-title, with the other, navigation. 

Mr. Farnham, in his chapter III, has assembled the decisions showing that in for- 
mulating this tide-water test, in that case, Chancellor Kent committed one of his 
very few errors: that the question was one of title and not one of navigation. That 
case was decided in 1805, and Kent repeated the rule in his lectures, first published as 
Commentaries in 1826. It was adopted by Mr. Angell in his work on WATER COURSES 
(first published in 1824), in which he endeavored to make a distinction between navi- 
gable streanis and boatable streams. 
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courts have conceived themselves bound by these prior cases which 
seemed, from their language, to have settled that certain streams 
were unnavigable. : 

In the contest between the riparian owner who wishes to dam 
and the navigator who wishes a free channel, the court which em- 
phasizes riparian rights tends unconsciously to interpret facts, 
weigh evidence, and resolve incidental questions, all favorably to 
the riparian right; and vice versa. 

So in. the Des Plaines River Cases the Illinois court, adopting the 
view of experts for the defense, emphasized the admitted difficul- 
ties of navigation, especially two shallows occupying less than two 
miles in length, the lack of water for half the year, and the absence 
of navigation for nearly a century, and decided that the Des 
Plaines had never been navigated at all, by the fur trade or any 
other use. The Federal Court of Appeals, on the other hand, em- 
phasized the evidence that for one hundred ninety days out of the 
year gage readings proved that the Des Plaines had a navigable 
depth of from twelve to fifteen inches (excepting the two shallow 
spots), and that this is sufficient for navigability; that during 
forty-seven days of high water each year a boat drawing fifteen 
inches can pass from the Des Plaines to Lake Michigan without 
portage; that for a varying period between these extremes boats 
of deeper draft can navigate the Des Plaines; and that this was done 
for more than a century by the fur traders. The federal court 
enumerates fourteen recorded voyages. Of these, nine were in 
evidence before the state court but three only were considered to 
be “well authenticated voyages” of the Des Plaines,®* by the state 
court, which also disregarded the evidence presented by a multi- 
tude of books of travel, geography, history, and reports of surveys 
by United States engineers, and reports by territorial governors 
and other public officers. The river had not been navigated com- 
mercially for three quarters of a century, and that was made de- 





56 In each of the cases exclusive proofs were introduced of use in the fur trade, 
consisting of documents, official reports by Indian agents, by the Governor of Illinois 
Territory, Gallatius Report on Means of Communication (1808), by United States 
Surveyor Hotchins (1778-1797), by Governor St. Clair (1790), by the Congressional 
Committee: H. R. 18th Congress, 2d Session, Vol. I, ser. no. 172 (1825), finding “un- 
interrupted navigation from the river into the lake”; and by reports of ten surveys 
by the United States Engineers. A discussion of this evidence and the legal questions 
involved would require a separate article. ; 
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cisive. The federal court found that the parallel canal first dis- 
placed the river and that a parallel railroad afterwards displaced 
the canal; just as did the Erie Canal and the New York Central 
Railway in the case of the Mohawk River. But it decided that 
though the river was thus long disused, the public right inhered.*” 
In brief, each court decided the incidental questions in accordance 
with its tendency on the main question.*® 

These conflicting standards of navigability recall the period 
when railroads in different states were built of different widths. 
They prevent the development of commerce. A uniform standard 
is necessary, and this can be most certainly obtained by action of 
the Federal Government, establishing the federal standard. All the 
navigable streams of the country have now been declared by Con- 
gress to be navigable waters of the United States. But if the 
courts of different states may determine in conflicting judgments, 
some that the Mississippi is and some that it is not navigable, 
each according to some standard of its own, and those judgments 
are respected as final and not reviewable by the Supreme Court of 
the United States, the confusion will continue. The question of 
navigability, at least for the purpose of determining what are 
“navigable waters of the United States,’ should not be left to 
final determination ‘by local or state courts. This development of 
the law is much needed but not yet accomplished, as the first of the 
Des Plaines River Cases shows. There the Supreme Court of the 
United States *® accepted as final and unreviewable the decision 
of the state court that the Des Plaines was not a navigable stream, 
as amounting to a conclusive determination of the question, “Was 
it a navigable water of the United States?”’ 

But the United States was not a party to the suit of the State; 
the evidence in the Government’s case was much fuller than that 
in the State’s case; and in the Government’s case the decision of the 





57 See People v. Page, 39 App. Div. 110, 115, 56 N. Y. Supp. 834 (1899). 

58 The tendency of the state court is exemplified in Illinois v. New, 280 Ill. 393, 
400, 117 N.E. 597 (1917) (concerning Thompson Lake, a tributary of the Illinois 
River), where a depth of three feet in a state of nature seems required to meet the 
court’s idea of navigability; and the fact that the discharge of the Ship Canal has 
added between three and four feet to depth, is disregarded, and the question deter- 
mined by the condition existing before the alteration. 


8° 234 U.S. 497 (1914). 
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State’s case is held not to make the matter res judicata, and not to 
be persuasive against the new finding of navigability. 


III. THe Source oF NATIONAL AUTHORITY, AND THE CAUTIOUS 
AND GRADUAL EXERCISE OF CONTROL 


The grant of power to Congress to regulate commerce © is the 
source of its authority to regulate navigation and navigable waters. 
The Ordinance of 1787 had already“ordained that 


“the following . . . shall be considered as articles of compact between 
the original States, and the People and States in the said territory [north- 
west of the Ohio], and forever remain unalterable, unless by common 
consent, to wit; . . . The navigable waters leading into the Mississippi 
and St. Lawrence, and the carrying places between the same shall be 
common highways, and forever free, as well to the inhabitants of the said 
territory, as to the citizens of the United States,” etc. 


By Act of August 7, 1789, the first Congress continued ‘this or- 
dinance in effect.™ 

The final decision in the Des Plaines River Cases is notable for 
its holding that this provision of the Ordinance is still in force, 
“being analogous in this respect to legislation enacted under the 
exclusive power of Congress to regulate commerce with the Indian 
tribes.” ® 

By Act of May 18, 1796, Congress enacted that “all navigable 
rivers, within the territory to be disposed of by virtue of this act, 
shall be deemed to be, and remain public highways.”’ This was 
generalized and made part of the Revised Statutes of the United 
States. 





6 United States Const., Art. I, § 8, cl. 3. 

# U.S. Rev. Stat., 2 ed., 15-16, § 14. 

62 y Stat. AT L. 50-53. 

6 Per Pitney, J., 41 Sup. Ct. Rep. 409, 412 (1921). An analysis of the conflicting 
decisions on the Ordinance, or on its navigation clause alone, would require a separate 
article. 

6 7 SraT. AT L. 468, § o. 

6 U. S. Rev. Stat., § 2476. This provision as to navigable rivers is repeated in 
the Act of March 3, 1803, for disposal of the lands of the United States south of the 
State of Tennessee, 2 Stat. AT L., ch. 27, pp. 229, 235, § 17, and by the Act of March 
26, 1804, for the disposal of the public lands in the Indiana Territory, 2 Stat. at L., 
ch. 35, p. 279, § 6, and in several of the Acts for admitting states to the Union. Act 
of March 2, 1819, for the admission of Alabama, 3 Start. aT L., ch. 47, § 6, p. 492, 
interpreted in Pollard v. Hagan, 3 How. (U.S.) 212 (1845); Act of Feb. 14, 1859, for 
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Among the earlier federal cases there is a marked tendency to 
avoid an exercise of jurisdiction which would interfere with the 
authority of the state. Chief Justice Marshall set the example in 
Wilson v. Blackbird Creek Marsh Co.® A Delaware statute au- 
thorized a dam across a little-used but actually navigable tidal 
stream. The'dam, by reclaiming marsh land, increased the value 
of the riparian property, and was said to improve the health of 
the community. A sloop seeking to navigate this creek injured 
the dam, and its owner was held liable by the state court. The 
federal court refused to disturb the judgment, on the ground that 
since the whole subject matter was within the domain of Congress, 
it alone had the power to object to obstructions which a state au- 
thorized. While Congress did not act, the state might validly 
act, and obstructions authorized by it would not be interfered with 
by the federal courts. 

In 1851, in State of Pennsylvania v. Wheeling Bridge Company,” 
the court held that Congress had acted 


“by licensing vessels, establishing ports of entry [along the Ohio River], 
and imposing duties upon masters and other officers of boats; . . . and 
they [Congress] have expressly sanctioned the compact made by Vir- 
ginia with Kentucky at the time of its admission into the Union [that the] 
use and navigation of the River Ohio . . . shall be free and common to 
the citizens of the United States . . . This compact, by the sanction of 
Congress, has become a law of the Union. What further legislation can 
be desired for judicial action?” ® 





admission of Oregon, 11 STAT. AT L., ch. 33, p. 383, interpreted in Willamette Iron 
Bridge Co. v. Hatch, 19 Fed. 347 (1884), 125 U.S. 1 (1887). 

6 2 Pet. (U. S.) 245 (1829). 67 13 How. (U.S.) 518, 565, 566 (1851). 

68 Congressional action was shown by appropriations by twelve acts of Congress 
for improving the Ohio (4 Stat. at L. 32), by the government ownership of shares in 
the Louisville and Portland Canal Co., which built a canal around the falls of the 
Ohio (4 Stat. AT L. 162, 353), and by surveys of the river by the national government 
in 1843 and 1845. (See U.S. Encrneers Reports for 1882, pp. 1881-1887, Part IT.) 
McLean, J., referred to these in bulk, saying: ‘Appropriations by Congress have been 
frequently made, to remove obstructions to navigation from its channel” 13 How. 
(U. S.) 518, 561 (1851). 

After the bridge was decided to be unlawful, Congress passed an act authorizing 
the bridge; and it was decided that although the bridge did impede navigation, it 
was a valid exercise of congressional power, which included “the power to determine 
what shall or shall not be deemed, in the judgment of law, an obstruction of naviga- 
tion” 18 How. (U. S.) 421 (1855). This has been followed ever since. The Clinton 
Bridge, 10 Wall. (U. S.) 454 (1870). 
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Gradually Congress exercised its power. First came harbor 
. bills, then river and harbor appropriations. Interspersed with 
these were special acts, and sections buried in the heart of appro- 
priation acts,’ authorizing particular works, and a great variety 
of more or less public enterprises. Then came the slow realization 
that definite and uniform rules and standards should be applied, 
and general legislation followed. 

In recent years Congress has passed several acts evincing a 
growing tendency to protect the navigable waters of the United 
States. The following are of especial interest: 

Act of 1880; for the removal of obstructions, such as sunken 
craft, at the expense (1) of the owners thereof, or (2) of the United 
States; 7 

Act of 1884; for the construction of aids to navigation at points 
of bridge construction, as specified by the Secretary of War; ” 

Act of 1888; for the alteration of bridges as specified by the 
Secretary of War, so as to render navigation ‘“‘free, easy and un- 
obstructed,”’ and for the insertion of fish-ways in dams; ™ 

Act of 1890; requiring permission by the Secretary of War for 
building structures in, or altering channels of, navigable waters, 
and making it unlawful thereafter to commence such constructions 
under any act of state legislation until the location and plan of 
same shall have been approved by him (with exception for bridges 
theretofore duly authorized by law); ® 

Act of 1892; extending the prohibition of the Act of 1890 against 
alterations of channels, so as to apply to ports, harbors, etc.” 

And by the important Act of 1899 it was provided ™ that 


“Tt shall not be lawful to construct or commence the construction of 
any bridge, dam, dike or causeway over or in any port, roadstead, haven, 
harbor, canal, navigable river, or other navigable water of the United 
States until the consent of Congress . . . shall have been obtained, .. . 





69 Such, for example, as sections 6 and 7 of.the General Post-office Appropriation 
Act of 1852, legalizing the Wheeling Bridge; Act of August 31, 1852, §§ 6, 7; 10 Stat. 
AT L. 112, quoted in 18 How. (U. S.) 421, 426 (1855). 

7 21 Stat. aT L. 197, § 4 (June 14, 1880). 

7 23 Stat. aT L. 148, § 8 (July 5, 1884). 

7 25 StaT. AT L. 424-425, §§ o-12 (Aug. 17, 1888). 

% 26 Stat. AT L. 454, § 7 (Sept. 19, 1890). 

™ 27 Stat. AT L. 110, § 7 (July 13, 1892). 

7 30 Stat. aT L. 1151, § 9 (March 3, 1899). 
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until the plans for the same shall have been submitted to and approved 
by the Chief of Engineers and by the Secretary of War: Provided, That 
such structures may be built under authority of the legislature of a State 
across rivers and other waterways the navigable portions of which lie 
wholly within the limits of a single State, provided the location and plans 
thereof are submitted to and approved by the Chief of Engineers and by 
the Secretary of War before construction is commenced: And provided 
further, That when plans for any bridge or other structure have been ap- 
proved . . . it shall not be lawful to deviate from such plans either be- 
fore or after completion of the structure unless the modification of said 
plans has previously been submitted to and received the approval of the 
Chief of Engineers and of the Secretary of War.” 

















The next section ” sweepingly prohibits any obstruction ‘to 
the navigable capacity of any of the waters of the United States” not 
affirmatively authorized by Congress, or any alteration of a channel 
unless recommended by the Chief of Engineers and authorized by 
the Secretary of War before the work is begun. This, it was de- 
cided, in United States v. Rio Grande Irrigation Company ™ protects 
a stream from any interference which would diminish the capacity 
of the navigable portions, though that interference be by irriga- 
tion works authorized by the state in the non-navigable portions 
of the stream several hundred miles from the navigable part. 
The New Mexico court had held that since the navigable portion 
within the territory was relatively short and far removed from the 
improvements, and since the interests of navigation involved were 
relatively small while those of agriculture, to be promoted by irri- 
gation, were large, the improvements were lawful even though 
they did diminish the volume of the stream. The Supreme Court 
of the United States held that these were questions exclusively for 
Congress, saying: 7° 





















‘Evidently Congress, perceiving that the time had come when the grow- 
ing interests of commerce required that the navigable waters of the 
United States should be subjected to the direct control of the National 
Government, and that nothing should be done by any State tending to 
destroy that navigability without the explicit assent of the National 
: Government, enacted the statute in question.” 


















7 30 Srat. aT L. 1151, § 10. 
7 174 U. S. 690 (1899), reversing 9 N. Mex. 292, 51 Pac. 674 (1898). 
78 Jb., 174 U. S. 690, 708 (1899). 
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The Act of Congress of June 21, 1906,” entitled “An Act to regu- 
late the construction of dams across navigable waters,’ 
explicitly asserts the federal authority. It provides, 


? 


still more 


“that when, hereafter, authority is granted by Congress to any persons to 
construct and maintain a dam for water power . >. across any of the 
navigable waters of the United States, such dams shall not be built or 
commenced until the plans and specifications for its construction, . . . 
and such map of the proposed location as may be required for a full un- 
derstanding of the subject, have been submitted to the Secretary of War 
and Chief of Engineers for their approval, or until they shall have ap- 
proved such plans and specifications and the location of such dam and 
accessory works,”’ etc. 


Many previous decisions were rendered inapplicable by these 
provisions. 

The Acts of 1899 and 1906 were drafted by Hon. Theodore E. 
Burton of Ohio, long the efficient chairman of the River and 
Harbor Committee of the House, and an eminent lawyer. They 
were early expressions of the movement for conservation of natural 
resources which later received fuller expression in the measures for 
flood control, improvement of navigation, and water-power regu- 
lation. 

But the Act of 1899 does not entirely supersede state authority. 
Where the navigable portion lies wholly in one state, concurrent 
assent of the state legislature is provided for; and the permit of the 
Secretary of War alone is not sufficient to authorize the licensee to © 
disregard the laws of the state or ordinances of its municipality.*° 
This makes the consent of the state legislature a federal pre- 
requisite, and in effect appoints the state legislature a federal agency 
to assist in protecting the interests of the nation. 


IV. REMEDIES OF A STATE FOR BREACHES OF FEDERAL LAWS 


A peculiar interest attaches to the question of a state’s remedy 
for breaches of federal laws, because of the concurrent jurisdiction 
granted to enforce prohibition by Section 2 of the Eighteenth 





79 34 Stat. AT L. 386. 

80 Cummings v. Chicago, 188 U. S. 410 (1903); Montgomery ». Portland, 190 U. S. 
89 (1903); Cobb ». Lincoln Park, 202 Ill. 427, 67 N. E. 5 (1903); Minnesota Canal & 
Power Co. v. Pratt, ror Minn. 197, 112 N. W. 395 (1907); Hubbard ». Fort, 188 Fed. 
987 (1911); Wilson v, Hudson Water Co., 76 N. J. Eq. 543, 76 Atl. 560 (1910). i 
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Amendment and the many unsolved problems arising therefrom. 
A problem somewhat similar was raised in the Des Plaines River 
Cases by the suit of the State of Illinois. 

The navigable portion of the Des Plaines is wholly in Illinois, 
and under Section_g of the Act of Congress of 1899, if it was a 
navigable stream, the consent of the state legislature was neces- 
sary in order to damit. The defendant began damming the stream 
with no permit from either government; whereupon the suit by 
the state and that by the United States were successively filed. 

The Illinois courts found the Des Plaines River non-navigable 
in its natural condition, sustained the demurrer to the claim of 


_ artificial navigability, and dismissed the information. The State 


thereupon sued out a writ of error from the Federal Supreme Court 
and there insisted that its claim that the river was a navigable 
water of the United States such as to entitle the State to succeed in 
its suit, was not concluded by the finding and judgment of the State 
courts. The State further contended that on the question whether 
permanent alterations of the river and the addition of water from 
Lake Michigan made it navigable, there had been no finding of 
fact in the Illinois courts but a decree sustaining a demurrer upon - 
a question of law. The Supreme Court dismissed the writ of error. 
One reason suggested by Chief Justice White, at the argument, 
was that the State was bound by the decision of its own courts. 
But this contention is met by the decisions in New Jersey v. Yard,*! 
and Alabama v. Schmidt,® to the effect that a state may assert a 
right in its own courts under federal laws, and may maintain a 
writ of error in the Supreme Court of the United States to review 
a judgment adverse to such claim. During the argument of the 
State’s writ of error the court ascertained that the Federal Govern- 
ment was maintaining a distinct but similar suit against the same 
dam; and this may have had some influence in leading the court 
to avoid a determination on the mérits in the State’s case. 

In its decision on the State’s writ of error the Supreme Court 
held that “the State is not the instrument through which the 
jurisdiction can be exercised.” * Underlying this seems to be the 
idea that the state and federal governments may each enforce its 





81 95 U.S. 104 (1877). 
82 232 U.S. 168 (1914). 
8 Tllinois v. Economy Power Co., 234 U. S. 497, 524 (1914). 
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own laws in its own courts, and must confine itself to its own 
remedies in its own courts, or at any rate that a state must do so. 
But that method of dealing with the problem is not convincing. 
The United States rightfully can sue in the state courts, and upon 
occasion has maintained suit in the state courts and invoked state 
and local laws and remedies to protect its interests, and has been 
sustained in so doing, not because of any pre-eminence, but be- 
cause it is a body politic and property owner and may rightfully 
exercise the same rights and pursue the same remedies as any other 
body politic or property owner.** So the acts of Congress are the 
law of the land, and except as otherwise provided are enforceable 
in the state courts and by the states.*® And they are also laws of 
the United States, the enforcement of which involves federal 
questions, so that the denial of a right claimed under such acts 
presents a question for review in the Supreme Court of the United 
States. 

The Act of Congress of March 3, 1899, gives each state a special 
interest in streams whose navigable portions lie wholly in that 
state. This interest it holds as parens patriae for all its people.*’ 
In giving this special interest, Congress was giving effect to the 
principle of public policy which Chief Justice Marshall had for- 
mulated in the Blackbird Creek case. The state is made more than 
a federal agent. Its permit is a federal prerequisite to damming a 
water navigable wholly within its boundaries. It has power under 
the acts of Congress to give or withhold the permit, and to sue the 
wrongdoer who dams without a permit; and the existence or non- 
existence of the permit, and of the necessity for a permit, are federal 
questions.** And since the state has a power conferred by federal law 
and enforceable in a federal court, it may bring its suit there, as 
Pennsylvania did to enjoin the construction of the Wheeling Bridge 
before the Act was passed.*® And as it can maintain a federal suit, 





84 Cotton v. United States, 11 How. (U. S.) 229 (1850); United States v. Graff, 67 
Barb. (N. Y.) 304 (1875); United States ». Davy, Brayt. (Vt.) 146 (1820); United 
States v. Noyes, 4 Conn. 340 (1822); United States ». Smith, 7 La. Ann. 185 (1852). 

8 Second Employers’ Liability Cases, 223 U. S. 1, 55-59 (1911). 

86 See U. S. REv. Stat., § 709; Fep. Jupicrat Cope, § 237; Defiance Water Co. 
v. Defiance, ror U. S. 184 (1903). 

87 Kansas v. Colorado, 185 U.S. 125 (1902). 

8 United States v. Bellingham Bay Boom Co., 176 U. S. 211 (1900). 

89 State of Pennsylvania v. Wheeling Bridge Co., 13 How. (U. S.) 518 (1851). 
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so it would seem it should be allowed to maintain a writ of error in 
the Supreme Court of the United States to review the judgment of 
a state court which denies such claim under a federal law. Such a 
writ of error by a state was upheld in the two cases mentioned 
above.*° 

In the Wheeling Bridge case, the standing of Pennsylvania to 
maintain its suit was upheld in part because of the investment by 
the state of some thirty millions of dollars in canals which connected 
directly or indirectly with the Ohio River. By the same token, 
Illinois should have succeeded in its Des Plaines River case, for 
through its public agency, the Sanitary District of Chicago, it had 
invested over $50,000,000, at the time of beginning suit, in the 
Sanitary and Ship Canal which connected directly with the Des 
Plaines River; it had directly expended $8,000,000 on the Illinois 
and Michigan Canal which connected with the Des Plaines; and 
its leading municipality had expended other large sums in improv- 
ing the Chicago River, which was connected by both these canals 
with the Des Plaines River. And by Act of March 3, 1899 (the 
same Act which inaugurated the new policy), Congress itself ap- 
propriated $30,000 for a survey and estimate of the cost of improv- 
ing the Upper Illinois and Lower Des Plaines; ® this was repeated * 
by Act of June 6, 1900; and by Act of June 13, 1902, $200,000 more 
was appropriated for the same purpose.“ By Act of June 25, 1910, 
$1,000,000 was appropriated for improvement of the Des Plaines,” 
subject to provisions for state co-operation. No valid distinction 
as to interest or investment seems practicable between the Des 
Plaines River case and the Wheeling Bridge case. 

In Missouri v. Illinois and Sanitary District of Chicago,® the 
court recognized the right of a state to act for all its citizens in 
seeking to prevent the pollution of a navigable water of the United 
States. In that case the State of Missouri filed a bill alleging that 
Illinois and its public corporation, the Sanitary District, “acting 
as a governmental agency of said State,”’ had constructed a channel 
connecting Lake Michigan and the Chicago River with the Des 
Plaines, and so indirectly the Illinois and Mississippi Rivers, and 





% See notes 81 and 82, supra. % See note 89, supra. 
® 30 Stat. AT L. 1146. % 31 Sat. AT L. 580. 
% 32 Stat. AT L. 364. % 36 Stat. AT L. 650. 


% 180 U.S. 208 (1901). 
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was about to discharge sewage greatly diluted with water of Lake 
Michigan, through this channel and these rivers into the Mississippi, 
to the injury to the health and commercial prosperity of the citizens 
of Missouri. Illinois and the Sanitary District demurred for want 
of jurisdiction. The court, speaking by Mr. Justice Shiras, said,*” 
“But it must surely be conceded that, if the health and comfort 
of the inhabitants of a State are threatened, the State is the proper 
party to represent and defend them.” And later in a final hearing 
upon the merits, the same court, speaking by Mr. Justice Holmes, 
said,*® ‘It is decided that a case such as is made by the bill may 
be a ground of relief’; — but a review of the evidence led to the 
decision that the bill was not proved, and ought to be dismissed 
without prejudice. 

In Georgia v. Tennessee Copper Co.,* as well as in the cases by 
Missouri, Kansas, and Pennsylvania,’ the court recognized the 
standing of the state to claim a federal remedy, and the juris- 
diction of the court to provide it. The Act of 1899, which gave 
the state additional recognition, can hardly have taken that 
standing away. 

Those suits were originally brought in the Supreme Court and 
hence there was no court below and no finding below. But in 
the Des Plaines River case, although there was a finding by the 
state court, that according to its standards the river was not a 
“navigable stream,” still there was no finding of fact by the state 
court upon the other question, “Is it a navigable water of the 
United States?”’ The State, by its governor and attorney general, 
pursuant to the statute of the State, averred in its suit that Con- 
gress by the Acts of 1899, 1900, 1902, and 1910, the last of which 
appropriated $1,000,c0o for the improvement of the Des Plaines, 
had said in effect, ‘the Des Plaines is a navigable ‘water of the 
United States,” and that this inured to the benefit of the State. 
The state court, it contended, might find or decide that the Des 
Plaines was not a “navigable stream,” but Congress had effect- 
ually impressed upon it the character of a “navigable water of the 
United States.”’ 





7 180 U.S. 241. 

% 200 U. S. 496, 520 (1906). 

% 206 U. S. 230 (1907). 

100 See respectively notes 96, 98, 87, and 80, supra. 
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“Navigable stream” (by Illinois standard, judicial or other), 
and “navigable water of the United States,” are not identical 
terms. The latter is the creation of Congress; and the final deter- 
mination whether a stream for the improvement of which Congress 
has appropriated money is or is not navigable water of the United 
States must, ex mecessitate, when denied by the state court, rest 
with the federal courts, which in turn will be guided by the action 
of Congress. These Acts of Congress having affixed this character 
upon the stream, and its navigable portion being wholly in Illinois, 
section g of the Act of 1899 gave the State a special right arising 
under the laws of the United States, upon which it should have 
been entitled either to maintain original suit in the Supreme Court 
of the United States, or — since it had sued under an act of Con- 
gress in the state court — to bring up for review in the United States 
Supreme Court the denial of the right it claimed. And on the 
claim by the state of the right under federal law to have the stream 
adjudged a navigable water of the United States by reason of these 
improvements of the navigability of the river by the concurrent 
action of the two governments, there had been no finding of fact, 
but only a decree sustaining a demurrer thereto. 

The dismissal of the state’s writ of error was rendered innocuous ° 
as to this particular stream by the subsequent decree enjoining the 
same dam in the suit by the Federal Government itself!” 


V. RELATION OF FEDERAL AND STATE DECISIONS ON 
SAME Res 


The supremacy of the federal judgment in matters within fed- 
eral jurisdiction has been recognized from the beginning. Though 
an act of Congress may give exclusive jurisdiction to the federal 
courts for the enforcement of a federal right, state courts may in 
the absence of such provision exercise jurisdiction. 

Although in the two Des Plaines River Cases diametrically op- 
posite decisions were rendered as to the natural navigability, in 
actual fact, of one and the same river, the Supreme Court of the 
United States following its rule not to review facts, left each 
decision undisturbed. 





101 Economy Light & Power Co. v. United States, 256 Fed. 792 (1919), aff’d, 41 
Sup. Ct. Rep. 409 (1921). 
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That rule, while seemingly held to be the result of statute, 
has occasionally been departed from, and notably in Leovy v. 
United States..° There Leovy, the defendant below and plaintiff 
in error was a state official who, in pursuance of a resolution 
of the Police Jury directing such action, had in 1895 built a 
dam across Red Pass, which “is not a natural stream, but is in 
the nature of a crevasse, caused by the overflow of water from the 
Mississippi River.” 1 ‘The crevasse seems to have been formed 
some time before the grant by the United States to Louisiana.” !° 

The Circuit Court found Leovy guilty of violating the Act of 
Congress of 1890 by damming a navigable water of the United 
States, and imposed a fine, which judgment was affirmed by the 
United States Circuit Court of Appeals. The Supreme Court 
weighed the evidence and reversed this, saying: 


“‘Our conclusion, upon the record now before us, is that Red Pass, in the 
condition it was at that time when this dam was built, was not shown 
by adequate evidence to have been a navigable water of the United States, 
actually used in interstate commerce, and that the court should have 
charged the jury, as requested, that, upon the whole evidence adduced, 
the defendants were entitled to a verdict of acquittal.” 


This was a weighing of the evidence. 

In the Monitello case,'°* the court twice held erroneous the de- 
cisions below that the Fox River in Wisconsin was non-navigable; 
and in order to reach that conclusion it not only weighed the evi- 
dence before the court, but went outside the record and exercised 
the power of an appellate court to take judicial notice of what the 
trial court should itself have known judicially. 


VI. New LEGISLATION — THE FEDERAL WATER POWER 
ACT OF 1920 


The River and Harbor Appropriations Act!” of 1917 provided 
for a Waterways Commission to formulate plans for developing 
water resources for navigation, 





102 See Egan v. Hart, 188 U. S. 186 (1897). 

1088 177 U.S. 621 (1900). 

104 [b., 627. 

105 Jb., 637. 

106 rz Wall. (U. S.) 411 (1870), 20 Wall. (U. S.) 430 (1874). 
107 go Stat. AT L., ch. 49, p. 269 (Aug. 8, 1917). 
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“including therein the related questions of irrigation, drainage, forestry, 
arid and swamp land reclamation, clarification of streams, regulation of 
flow, control of floods, utilization of water power, prevention of soil- 
erosion and waste, storage, and conservation of water for agricultural, 
industrial, municipal, and domestic uses, co-operation of railways and 
waterways, and promotion of terminal and transfer facilities, to secure 
the necessary data, and to formulate and report to Congress, as early 
as practicable, a comprehensive plan or plans for the development of 
waterways and the water resources of the United States for the purposes 
of navigation and for every useful purpose.” 


That section was repealed in 1920 by the Federal Water Power 
Act.!°8 Section 18 was all-comprising in scope, but called mainly 
for plans to be reported and considered. The Act of 1920 was more 
limited in scope; but it formulates a plan and puts it in force. 
The pending proposal to deliver Muscle Shoals in the Tennessee 
River to private interests involves a repeal (so far) of the Act of 
1920. Congress by the Act of 1920 created in lieu of the Water- 
ways Commission “‘The Federal Power Commission,” composed of 
the Secretary of War, the Secretary of the Interior, and the Secre- 
tary of Agriculture. By this Act Congress adopts a definite policy 
of licensing, regulating, and renting water powers in the navigable 
waters of the United States. The Act adopts President Roose- 
velt’s view that the use of public property should be regulated and 
paid for, neither prohibited entirely nor given away. Congres- 
sional committees made divers reports as to the constitutional 
power of the national government to exercise such control of water 
powers.’ The Act is too long to be abstracted here; and it bristles 
with new questions, the discussion of which would require a series 
of articles and which will inevitably involve much new litigation 
and many new decisions. It is sufficient for our purposes to notice 
that it lays down the statutory definition of navigable waters of 
the United States which was quoted at the outset of this article. 

One effect of this definition is to establish the rules contended 





108 41 Stat. AT L., ch. 285, p. 1063 (June 10, 1920); Fep. Stat. ANN. Supp. of 1920, 
p. 367. 

109 See Rep. SENATE Com. ON CoMMERCE, Congressional Record, April 30, 1908, 
pp. 5664-5667, adverse to President Roosevelt’s recommendation that water power 
be conserved and rented (“sold”); it remarks: “The Federal Government has noth- 
ing to ‘sell.’” 
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for by both state and federal governments in the Des Plaines 

. River Cases, (1) that a stream which has been artificially improved 
is to be judged thenceforward in its improved condition; (2) that 
parts of a stream where natural obstacles prevent navigation are 
nevertheless protected; (3) that streams for whose improvement 
Congress has made provision, or which have been recommended 
to Congress for improvement by the United States Engineers, 
are ‘‘navigable waters of the United States,’ whether deemed 
navigable streams by state courts or not. 

The Des Plaines River Cases present another instance of conflict 
between federal and state judicial powers: "° but more important, 
they take their place among the decisions establishing federal con- 
trol of inland waters, which include Gibbons v. Ogden," the Genesee 
Chief," the Passenger Cases,"* the case of the Wheeling Bridge "*: 
and the cases of the Daniel Ball,™’ the Montello™® and the Lake 
Front case"; and these may be considered together as judicially 
registering our progress in the conservation of the navigable waters 
of the United States. 

Merritt Starr. 


Curcaco, ILLINOIS. 





10 Among many such, see these navigation cases: — Belden v. Chase, 150 U. S. 


674 (1893), reversing S.c.,117 N. Y. 637 (1889) (action in State Court for negligently 
navigating yacht and so sinking steam-boat: defendant claimed to be navigating in 
obedience to Federal Statute and navigation rules); Harmon v. Chicago, 147 U. S. 
396 (1893), reversing Ss. c., 140 Ill. 374, 29 N. E. 732 (1892). (The city collected from 
Harmon, owner of tugs, license fees for navigating tugs in Chicago River within city 
limits. He paid under protest and sued to recover same. Judgment for city in state 
court reversed, on the ground that the city had no power to impose such license tax.) 

111 g Wheat. (U. S.) 1 (1824). 

2 12 How. (U. S.) 443 (1851). 

3 7 How. (U. S.) 283, 286 (1849). 

4 13 How. (U.S.) 518 (1851). 

5 ro Wall. (U.S.) 557 (1870). 
16 yy Wall. (U. S.) 411 (1870); 20 Wall. (U. S.) 430 (1874). 
117 T}linois Central R. R. Co. v. Illinois, 146 U. S. 387 (1892). 
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Tue Law Scnoot AssociATIOoN. — All those interested in the Harvard 
Law School, and particularly its graduates, will be glad to learn of the 
formation by the Harvard Law School Association of a nation-wide net- 
work of local corresponding secretaries. The plan for this new system 
was adopted by the Association at the time of the Centennial Celebra- 
tion. Secretaries have been chosen from the prominent graduates of 
the school, so distributed that the districts assigned to them will cover 
most of the country. A list showing the secretary for each district so 
covered will be found in the announcement on pages xxi-—xxil, infra. 

In general, the motive behind the new plan is the desire to strengthen 
the Law School Association and to increase its usefulness to the school. 
Such a broad-spread organization will be able to handle successfully 
problems whose solution could not otherwise be attempted. 

The immediate objectives are: 

1. To constitute these secretaries informal local representatives of 
the school, with whom young men desirous of information about it or 
graduates desirous of practising in a particular region may consult, 
and from whom they may obtain information or advice. 

2. To increase the membership of the Association among graduates 
of the school. The number of members is growing rapidly, but more 
still are needed to allow the Association to attain its fullest usefulness. 
The larger it grows, the greater its power for binding together all the 
graduates in serving the school and the cause of legal education in gen- 
eral. Furthermore, increased receipts from membership will enable it 
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to continue to carry out for the school, on an even greater scale than in 
the past, such services as the publication of records, catalogues, and his- 
tories, the endowing of special libraries, the painting and presentation of 
portraits of certain professors, and the establishment of courses and 
special lectures. 

3. To co-operate in the foundation of local scholarships for first-year 
men, and, if they are successfully established, to aid in the choice of the 
successful candidates for such scholarships. It has long been recog- 
nized that some financial assistance should be available to first-year men. 
Scholarships are even more urgently needed for them than for others, 
in order to enable good men of small means to get through what is usually 
the crucial year. But the difficulty of selection has always proved an ob- 
stacle, and the result is that there are a large number of scholarships open 
to second- and third-year men, and but very few open to first-year men. 

The new system seems eminently suited to meet these problems in 
view of the scheme of its organization and its excellent personnel. Its 
source of power is the unselfish willingness expressed by those who 
have become local secretaries to give of their time and their strength 
for the service of the school. For their acceptance of their new re- 
sponsibilities, with the unique opportunity they carry, the Associa- 
tion and the school owe these men a real debt of gratitude. 





THE Law Scuoot. — The enrollment in the school this year has just 
missed attaining the thousand-mark. It is 998, which exceeds by fifty- 
three the record enrollment of last year. In the geographical distribution 
of the students there has been little change. The percentage of students 
in the entering class who come from outside New England continues to 
increase steadily, following the general trend in that direction of the 
past decade, and reaching in this year’s entering class 77 per cent. An- 
other indication of the broad appeal of the school is the fact that its 
thousand students represent one hundred eighty different colleges and 
universities. 

The following tables show the registration figures for the entering 
classes of the last twelve years, the geographical sources from which 
these classes have been drawn, the division into classes for twelve years, 
and the colleges represented (as usual the figures are compiled as of the 
date of November 15.): 


New England Outside of 
Massachusetts outside of New England Total in 
Massachusetts Class 

Class Number Percentage Number Percentage Number Percentage 
1913 65 22 32 II 200 67 207 
1914 73 25 44 15 172 60 289 
1915 59 21 34 12 194 67 287 
1916 59 22 23 9 179 69 261 
1917 65 23 29 be) 194 67 288 
1918 81 26 39 12 188 62 308 
1919 70 21 26 8 239 71 335 
1920 25 26 5 5 66 69 96 


1921 6 27 4 18 12 55 22 
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New England Outside of 





Massachusetts outside of New England Total in 
Massachusetts Class 
Class _Number Percentage Number Percentage Number Percentage 
1922 77 18 51 II 397 71 435 
1923 49 14 37 $e) 277 76 363 
1924 64 17 21 6 205 77 380 
IQII-I2 1912-13 1913-14 * 1914-15 1915-16 1916-17 
Res. Grad... . 3 6 4 5 8 10 
Third year. . . 219 176 169 167 177 213 
Second year 217 186 197 197 _ 226 234 
restyesr ... 289 287 260 288 308 335 
Unclassified 76 84 64 68 66 64 
Specials <5... 4 5 I 5 I 2 
808 744 6905 730 786 858 
1917-18 1918-19 *IQIQ-19 1919-20 1920-21 1021-22 
Res. Grad... . 5 3 _— II 8 
Third year. . . 73 37 67 156 196 271 
Second year 87 24 66 221 285 245 
First year .. . 96 36 153 438 363 380 
Unclassified . . 31 13 21 59 go 49 
spetials .... fe) I — I — 45 
292 114 307 883 945 998 


In the present first-year class one hundred twelve colleges and univer- 
sities are represented, as follows (the corresponding figures for the other 
two classes, at the time they entered, will be found in 34 Harv. L. 
Rev. 198 and 33 Harv. L. Rev. 86): 

Harvard, 72; Yale, 24; Princeton, 18; Dartmouth, 17; Univ. of Mich- 
igan, 14; Univ. of California, Univ. of Pennsylvania, 9; Williams Coll., 
8; Univ. of Wisconsin, 7; Bowdoin Coll., Univ. of Illinois, 6; Brown 
Univ., City Coll. (N. Y.), Holy Cross Coll., The Rice Institute, 5; Univ. 
of Georgia, Lafayette Coll., New York Univ., Univ. of North Carolina, 
Northwestern Univ., Ohio State Univ., Univ. of Oklahoma, Univ. of 
Virginia, Washington & Lee Univ., Wesleyan Univ. (Conn.), Amherst 
Coll., 4; Univ. of Chicago, Columbia Univ., Cornell Univ., Univ. of 
Pittsburgh, Pomona Coll., Univ. of Rochester, Rutgers Coll., Virginia 
Military Institute, 3; Univ. of Alabama, Baker Univ., Boston Coll., 
Carleton Coll., Univ. of Cincinnati, Colby Coll., Univ. of Delaware, 
Georgetown Univ., Hamilton Coll., Indiana Univ., Univ. of Iowa, 
Univ. of Kansas, Lehigh Univ., Marietta Coll., Univ. of Missouri, 
Univ. of Nebraska, Ohio Wesleyan Univ., Purdue Univ., Swarthmore 
Coll., Univ. of Texas, Trinity Coll. (Conn.), Union Coll. (N. Y.), Wabash 
Coll., Univ. of Washington, 2; Univ. of Akron, Bates Coll., Boston Univ., 
Brigham Young Univ., Cambridge Univ. (England), Case School of 
Applied Science, Catholic Univ. of America, Clark Coll., Colgate Univ., 
Univ. of Colorado, De Pauw Univ., Des Moines Univ., Emory Univ. 
(Atlanta), Fisk Univ., Univ. of Florida, Franklin & Marshall Coll., 
Furman Univ., George Washington Univ., Grinnell Coll., Hamline Univ., 





* These figures are for the special session which began on February 3, 1919, and ended on 
August 30, rorg. 
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Heidelberg Univ., Illinois Coll., Iowa Wesleyan Coll., Kenyon Coll., 
Leland Stanford Jr., Univ., Univ. of Lille, Univ. of Maine, Univ. of 
Maryland, Massachusetts Institute of Technology, Michigan Agricul- 
tural Coll., Univ. of Minnesota, Mount Allison Univ., Muhlenberg 
Coll., New Hampshire State Coll., Univ. of New Mexico, Notre Dame 
Univ., Occidental Coll., Pennsylvania State Coll., Reed Coll., Ripon 
Coll., St. Louis Univ., Univ. of South Carolina, Syracuse Univ., 
Transylvania Coll., Trinity Coll. (N. C.), Tufts Coll., United States 
Naval Academy, Valparaiso Univ., Washington Coll. (Md.), West Vir- 
ginia Univ., West Virginia Wesleyan Coll., Whitman Coll., Wittenberg 
Coll., Wofford Coll., Univ. of Wyoming, 1. 





IMMUNITY OF STATE EXECUTIVE FROM ARREST. — On July 20, 1921, 
the grand jury of Sangamon County, Illinois, returned an indictment 
against Len Small, governor of the state, charging him with embezzle- 
ment of public funds during a previous term as State Treasurer. Counsel 
for Governor Small, appearing as amici curiae, urged that the governor 
was immune from arrest during his term of office and sought to have 
the clerk of the court restrained from issuing a capias. The court 
decided that there was no such immunity, and ordered the clerk to 
issue process and the sheriff to make the arrest, unless the governor 
voluntarily submitted to the jurisdiction of the court. 

The question of whether the chief executive of a state may be arrested 
on a criminal charge during his term of office has never been directly 
decided.? Nor is any express provision as to the question to be found 
in the constitution or statutes of Illinois. Certain officers are specifically 
exempted from arrest under certain circumstances,’ but there is no such 
provision regarding the governor. He is made liable to impeachment,* 
but this does not exclude the possibility of criminal prosecution.° 





1 People v. Small, Ill. Circ. Ct., 7th Jud. Circ. (E. S. Smith, J.), decided July 27, 
1921. The opinion may be found in the Cuicaco Trrpune for July 28, 1921. The 
governor refused to submit voluntarily to the jurisdiction of the court, and was 
arrested. He was released on bond, and the case is now awaiting trial, after a change 
of venue to Lake County. 

2 There are dicta taking the view of the principal case. See Attorney-General ex rel. 
Bashford v. Barstow, 4 Wis. 567, 762 (1856); United States v. Kirby, 7 Wall. (U. S.) 
482, 486 (1869); Martin v. Ingham, 38 Kan. 641, 17 Pac. 162 (1888). But intimations 
to the contrary may be found. See Latture v. Frazier, 114 Tenn. 516, 86 S. W. 319 
(1905); State v. Holden, 64 N. C. 829 (1870). 

3 Members of the legislature during sessions. See Itt. Const., Art. IV, § 14. Elec- 
tors while at the polls. Jbid., Art. VII, § 4. Members of the militia while attending 
musters. Jbid., Art. XIII, § 4. Judges and attorneys while attending court. See 1913 
Hurp’s Rev. Stats. 107, § 9. In none of these cases does the immunity extend to 
cases of felony or breach of the peace. This in itself disposes of the argument that 
in the principal case the governor should be considered a member of the legislature, 
on account of his veto power, and hence exempt. 

4 See Itz. Const., Art. V, § 15. 

5 Tbid., Art. IV, § 24. “The party, [impeached] whether convicted or acquitted, 
shall, nevertheless, be liable to prosecution, trial, judgment and punishment accord- 
ing to law.” In the Constitutional Convention an attempt was made to amend this 
section, so far as it applied to the governor, by adding the words “after the expiration 
of his term of office”; but this was debated and rejected. See 1 DEBATES AND PRo- 
CEEDINGS OF THE CONSTITUTIONAL CONVENTION OF 1869-70, 792. This indicates that 
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The ordinary rule of the common law is that an official is not exempt 
from liability for his unlawful acts while in office,* even when he presumes 
to act as an official, but acts ulira vires.’ The general policy is that 
“all men are equal before the law.” A fortiori, election to a public office 
does not, in the ordinary case, carry with it immunity from prosecution 
for crime committed before such election. But there are certain excep- 
tions to these general principles. Where the official is a personal sover- 
eign, such as the King of England, or the personal representative of such 
a sovereign,® he is immune from all process, civil or criminal. It can 
hardly be contended that the governors of the several states come within 
this category. Another exception exists where the suit against the official 
is in substance a suit against the state,® which is clearly not the case here. 
Should there be a further exception in the case of the governor of a state 
qua governor? 

One argument in support of the exemption is that the courts cannot 
enforce the arrest of the chief executive.’ It is said that the ultimate 
sanction of the court’s process is the military power of the state, which 
is under the control of the governor, and hence it will be vain for the 
court to attempt his arrest. But, as has been forcibly pointed out," 
it must be presumed that the governor will obey the law, and will not 
call out the militia to prevent its enforcement. That he may act unlaw- 
fully is no reason why the court should refuse to enforce the law so far 
as it is able.” 

It is also urged that the constitutional principle of the separation of 





the framers of the constitution did not intend that the governor should be exempt from 
arrest during his term of office. Nor can it be said that impeachment is a condition 
precedent to trial. If this were so, every subordinate official constitutionally liable to 
impeachment would be exempt from arrest until after impeachment; and where, as 
in the present case, the offense was one committed before election to office, trial would 
be impossible while the offender held office. 

6 Burton v. United States, 202 U.S. 344 (1906); Williamson v. United States, 207 
U.S. 425 (1908). See 2 WiLLouGHBY, CoNSTITUTIONAL Law, 1062; Dicey, LAW OF THE 
ConsTITUTION, 7 ed., 185. See also United States v. Kirby, 7 Wall. (U.S.) 482, 486 
(1868), and cases cited in note 7, infra. 

7 Osborn v. Bank of the United States, 9 Wheat. (U. S.) 738 (1824); Davis v. Gray, 
16 Wall. (U.S.) 203 (1872); United States v. Lee, 106 U.S. 196 (1882). The English 
rule is the same. Fabrigasv. Mostyn, 1 Cowp. 161 (1775). This is in remarkable con- 
trast to the droit administratif of the continental law. See Dicey, Law oF THE Con- 
STITUTION, 7 ed., 324-401. 

8 Fabrigas v. Mostyn, supra (crown governor of a British colony). 

® Hagood v. Southern, 117 U. S. 52 (1886). 

10 See Rice v, Draper, 207 Mass. 577, 93 N. E. 821 (1911); State ex rel. Robb »v. 
Stone, 120 Mo. 438, 25 S. W. 376 (1894). These were cases of mandamus, but the 
court refused the writ because of inability to enforce obedience and not for consti- 
tutional reasons. 

11 See Ekern v. McGovern, 154 Wis. 157, 142 N. W. 595 (1913). See also Ballan- 
tine, “Is a Governor Privileged by his Office from Arrest and Prosecution for Crime?”’ 
93 Cent. L. J. 111. 

2 A variant of this argument is one based on the pardoning power. It is said that 
although the governor is convicted, he will remain governor, and can pardon himself; 
and hence the court’s action will be nugatory. Even if this were true, which may well 
be doubted, such a pardon would not completely wipe out the effects of the conviction. 
Under the constitution of the state, the misappropriation of public money, without 
more, makes the wrongdoer ineligible to public office. See Itt. Const., Art. IV, § 4. 
The conviction would establish this, though there were a later pardon. See Williston, 
“Does a Pardon Blot Out the Offense?” 28 Harv. L. REv. 657. 
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powers prevents the courts from in any way coercing or restraining 
the chief executive.“ On this ground it is held by a majority of the 
states that the governor is not subject to mandamus, even as to acts 
purely ministerial,’ and this is the settled rule in Illinois.’® The rule 
as to injunction is generally said to be the same,” though it is significant 
that the Supreme Court of Illinois has considered on the merits two bills 
for an injunction against the governor.'* But the refusal of the courts to 
control the chief executive’s official acts by mandamus or injunction is 
not conclusive of the present case. There the court is controlling an 
official act; here it is enforcing the law against a person whose wrong- 
ful act has no connection with his official position. Moreover, though 
the arrest of the governor may indirectly interfere with his official acts,” 
the principle of the separation of powers is not thereby violated. The 
effect of that principle is to forbid any department of the government 
to exercise the power belonging to another, except within more or less 
elastic limits.2° It is a rule of separation of function, not of special 
privileges and immunities. It may well be that when a court by 
mandamus or injunction controls the performance of an official act, it 
is exercising executive power, but this is certainly not the case when 
the executive is arrested, although his performance of his official 
duties may be hampered thereby. Nor is such indirect interference for- 
bidden by a constitutional principle that no department of the govern- 
ment is to hamper any other in the performance of its duties. It is 
claimed by some that there is such a principle, which rests on the prac- 





3 This principle is expressly embodied in the constitution of Illinois. See ILL. 
Const., Art. ITI. 

14 This is the principal argument urged in a recent article dealing with the prin- 
cipal case. See Gillespie, “A Governor cannot be Lawfully Arrested or Put upon Trial 
while in Office,” 93 Cent. L. J. 149. Mr. Gillespie was of counsel for Governor Small. 

18 See MERRILL, MANDAMUS, §§ 92-96. The prevailing view is that mandamus 
will not issue even where the act is purely ministerial. But a few courts allow it in 
reg McCauley v. Brooks, 16 Cal. 11 (1860); Cotten v. Ellis, 7 Jones L. (N. C.) 
545 (1860). 

16 People ex rel. Billings v. Bissell, 19 Ill. 229 (1857); People ex rel. Harless v. Yates, 
40 Ill. 126 (1863); People ex rel. Bruce v. Dunne, 258 Ill. 441, 101 N. E. 560 (1913). 

17 Mississippi v. Johnson, 4 Wall. (U.S.) 475 (1866); Frost v. Thomas, 26 Colo. 222, 
56 Pac. 899 (1899). See 2 Hicu, Injunctions, § 1326. 

18 Hubbard v. Dunne, 276 Ill. 598, 115 N. E. 210 (1917); Mitchell v. Lowden, 288 
Ill. 327, 123 N. E. 566 (1919). But these cases may perhaps be reconciled with the 
prevailing view on the ground that in them the governor did not object to the juris- 
diction. It has been held in Illinois that if the governor submits to the jurisdiction, 
the court may direct a mandamus to him. People ex rel. Stickney v. Palmer, 64 Ill. 11 
(1872). But if the court has no constitutional power to act, it would seem that the 
fact of the governor’s failure to object to the jurisdiction should be immaterial. This 
is the view taken in most states. State ex rel. Robb v. Stone, supra; State ex rel. County 
Treasurer v. Dike, 20 Minn. 363 (1874). 

19 See Gillespie, op. cit., 152 et seq. 

20 See 1 Story, COMMENTARIES ON THE CONSTITUTION, 3 ed., § 525. See also Green- 
wood Cemetery Land Co. v. Routh, 17 Colo. 156, 163, 28 Pac. 1125, 1127 (1892). Cf. THe 
FEDERALIST, No. 42. The doctrine of the separation of powers does not prevent the 
courts from taking jurisdiction in guo warranto to determine who is de jure governor. 
Attorney-General ex rel. Bashford v. Barstow, supra; State ex rel. Thayer v. Boyd, 
31 Neb. 682, 48 N. W. 739, 51 N. W. 602 (1891). Here there is an interference with 
the de facto operation of a codrdinate department of the state government, but no exer 
cise of executive power. 
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tical necessities of government.”" But it is very doubtful whether an 
exception to the common-law denial of official immunity can be supported 
on this basis.” How much less, then, can a constitutional exemption, fix- 
ing an immutable rule which even the legislature cannot alter, be implied, 
in the absence of any constitutional provision even remotely bearing 
on the point.” 

The most forcible argument in favor of executive immunity is the 
practical one. It is said that public policy demands that the governor 
be free to devote all his time to his official duties, unhampered by lia- 
bility to stand trial in the criminal courts.“ It must be admitted that 
this difficulty is a serious one, and that it has apparently prevailed 
in some cases where it was sought to compel the governor to testify 
as a witness.”> But the alleged testimonial immunity of the chief execu- 
tive had been severely criticized,?* and it may well be doubted whether it 
exists.*”. Even if it does, it is submitted that the public policy that crime 
shall be punished according to law is weightier than that which requires 
all competent witnesses to testify. Further, in the subpoena cases, 
there was no positive statute to be construed away.”* In dealing with 
the practical argument, little is to be gained by imagining possible 
extreme cases. It is not enough to show that the governor might conceiv- 
ably be kept so busy answering vexatious criminal charges that the 
state government would be virtually without a head; ** nor to point out, 
on the other hand, that a governor immune from arrest might conceiv- 





*1 See W. T. Hughes, “Immunity for Governors,” 54 Curtcaco Lec. NEws, 51. 

2 See p. 188, infra. 

*3 See Martin v. Ingham, 38 Kan. 641, 645,17 Pac. 162, 165 (1888). ‘There is no 
express provision in the constitution, nor in any statute, exempting any member of 
the executive department, chief or otherwise, from being sued in any action . 
civil or criminal . . ., or from being liable to any process or writ properly issued by 
any court . . .; and if any one of such officers is exempt . . ., it must be because 
of some hidden or occult implications in the constitution or statutes, or from some in- 
herent and insuperable barriers founded on the structure of the government itself. . . .” 
Ordinarily, constitutional limitations must be traceable to express provisions; here 
there are none, while the traditional common law as to official immunity is the other 
way. See CooLey, CONSTITUTIONAL LimiTaTIONS, 6 ed., 201. An express provision 
is especially needed when dealing with the executive department, since the constitu- 
tion of Illinois is construed as a grant to the executive and judiciary, and a limitation 
on the legislature, so that any residuary powers are in the latter. Field v. Peopie ex rel. 
McClernand, 3 Ill. 79 (1842). 

24 See Gillespie, op. cit., 153. Cf. 10 JEFFERSON, Works, ed. by Ford, 403-405. 

2 See Thompson v. Railroad Co., 22 N. J. Eq. 111 (1871); Appeal of Hartranft, 
85 Pa. St. 433 (1877). But see note 24, infra. See also 23 Harv. L. REV. 633. 

26 See 4 W1GMORE, EVIDENCE, 2 ed., § 2371. 

27 See United States v. Burr, Fed. Cas. 14,692d (1809); 23 Harv. L. REv. 633. 
The cases cited in favor of the supposed exemption are not square decisions. In 
Thompson v. Railroad Co., supra, the subpoena was issued, but the court in its dis- 
cretion refused to commit the governor for contempt for failure to obey. In Appeal of 
Hartranft, supra, the case really turned on the privileged character of state secrets. 

28 See note 30, infra. 

29 That the disastrous consequences, which some supporters of gubernatorial im- 
munities seem to fear, are not likely to.follow is shown by experience in England. 
The prime minister and other cabinet members are, of course, liable to arrest and to 
civil process. See King v. Lords Commissioners of the Treasury, 5 N. & M. 589 
(1835); Ellis v. Earl Grey, 6 Sim. 214 (1833). Yet we do not hear of the English gov- 
ernment being hampered by continual vexatious criminal prosecutions against the 
prime minister. 
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ably commit crimes with impunity. If such situations arise, they will 
be met by extra-legal action. The real question is whether executive 
immunity from arrest is of sufficient practical necessity to require a 
departure from the traditional Anglo-American principle of equality 
before the law, and to justify reading an exception into criminal stat- 
utes in their terms absolute.*® To give an elected governor the personal 
immunity of an hereditary king is so contrary to the spirit of American 
institutions that a greater practical necessity than exists in this case 
should be required in order to reach that result.*" 

Judicial readiness to resist the executive prerogative when carried 
beyond its legal limits has been one of the glories of the common-law 
tradition. Bacon to the contrary notwithstanding, the judges have not 
been “lions under the throne.” The action of the Illinois court in this 
case, in the face of a threat by the governor to call out the militia to 
resist arrest, is reminiscent of Coke’s sturdy resistance to James I 
in the famous Case of the Prohibitions.® 





EFFECT OF ABANDONMENT OF Domicit oF CHoIce.—It is to the 
interest of organized society that the civil status of everyone be govern- 
able by some one system of civilized jurisprudence. In order to effectu- 
ate this interest, the law has built up the concept of domicil,’ which may 
be described,? roughly, as a person’s “legal home.” * Obviously, this 
includes two elements — one of fact, the other of law. Where one has 
established his “domestic hearth” is a question of fact. But, since 
domicil is the legal conception of and not necessarily the actual home of a 
person, rules of law and circumstances of fact may not, at times, coincide. 
Thus, though it is factually possible for one to have any number of homes 
or none at all, it is axiomatic in the common law that no person can at 
the same time have more than one domicil,‘ and that everyone must 





80 The procedure following the return of an indictment is entirely regulated by 
statute. See 1913 Hurp’s Rev. Stats. 877, §§ 414-420. It is provided that the 
judge shall fix the amount of bail (§ 414), that the clerk of court shall issue process 
of capias (§ 415), and that the sheriff shall make the arrest (§ 417). None of these 
officials are given any discretion in the matter. 

5! Tt may be argued that no one could take the governor’s place in case he is con- 
victed. The constitution provides for the conduct of the government in case of death, 
conviction on impeachment, failure to qualify, resignation, absence from the state, 
or “other disability” of the governor. See ILL. Const., Art. V, §17. This would 
seem to cover arrest and imprisonment, which is certainly a “disability.” It is hardly 
a case for the application of the maxim of eiusdem generis. 

32 12 Co. 63 (1607). 

1 Both the term “‘domicil” and the legal idea which it represents were conceived 
in the Roman law. See 4 PHttiimore, INTERNATIONAL Law, 3 ed., § 38. The com- 
mon-law theory of domicil did not begin to take shape until the reign of Charles II. 
See 2 BuRGE, COMMENTARIES ON COLONIAL AND ForEIGN Laws, 1908 ed., 15. And 
see In re Capdevielle, 2 H. & C. 985, 1018 (1864). 

? Eminent authorities have found difficulty in agreeing upon an exact definition 
of domicil. See Dicey, Domicrt, Appendix, n. 1. 

3 See BEALE, SumMARY, Conrfict oF Laws, § 28. 

4 Abington v. North Bridgewater, 23 Pick. (Mass.) 170 (1840). There are no cases 
contra. There are, however, strong dicta asserting the possibility of double domicil. 
See In re Capdevielle, supra, at 1018. It has been suggested that a person may, at the 
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have a domicil somewhere.’ Consequently, while this relation between 
person and place is usually a natural one, it must sometimes be deter- 
mined by arbitrary rules of law.® 

There is necessity for the application of such a rule in determining the 
effect of the abandonment of a present domicil. Where, without more, 
one abandons his domicil of origin’ with intent never to return, it is 
agreed that the old domicil is retained.’ If, however, a domicil of choice 
had been acquired, and then abandoned, there is a decided conflict in the 
authorities as to the location of the domicil im itinere. Is there a valid 
distinction between these cases? 

An understanding of this question involves an examination of the bases 
of domicil. The reasons for choosing domicil ® as the determinant of civil 
status rest both in justice and expediency. For not only is it fair that the 
personal law which governs one should be that of the place he has chosen 
as his home, but it is also at that place that he is most consistently within 
reach of the sovereign’s power. Since these considerations underlie the 





same time, have different domicils, but for different purposes. See Somerville 2. 
Somerville, 5 Ves. Jr. 750, 786 (1801). And see 4 PHILLIMORE, of. cit.,c.5. But this 
seems to be the result both of an over-caution and a confusion of domicil with residence. 
See Dicey, DomicIL, 62-65. 

Double domicil seems to have been possible in Roman law. See Dic. 50, t. 1,1. 5. 
See 34 Harv. L. REv. 543, n. 4. Modern civilians accord. See DoNnELLUS, DE JuRE 
Crvrut, l. 17, c. 12. But the existence of a later domicil is ignored, for one draws his 
personal law from the earliest established domicil still adhering to him. See 8 Savicny, 
SYSTEM DES HEUTIGEN ROMISCHEN REcuatTs, § 359. The result reached is thus practi- 
cally the same as that of the common law. 

5 Shaw »v. Shaw, 98 Mass. 158 (1867); Udny ». Udny, L. R. 1 H. L. Se. App. 441, 
453, 457 (1869). But see Matter of Grant, 83 Misc. 257, 266, 144 N. Y. Supp. 567, 
573 (1913). The Roman law was contra., See Dic. 50, t. 1,1. 27 (2). And so in the 
later civil law. See Vort, Ap PANDECTAS, I. 5, t. 1, no. 92. But, though the old 
domicil ceased upon abandonment, the subjection of the person to its laws continued. 
See 8 Savicny. op. cit., § 359. The result reached is thus only theoretically different 
from that of the common law. But see Interdiction of Dumas, 32 La. Ann. 679 (1880). 
And see GERMAN Crivit CopE, § 7. 

6 It is for the law of the forum, and for that law only, to define the operative facts 
and rules of law which make up domicil. See J. H. Beale, “The Progress of the Law, 
1919-1920, The Conflict of Laws,” 34 Harv. L. Rev. 50. And see 28 YALE L. J. 
810, 813. 

7 Every person, at birth, is assigned by the law the domicil of the person with whom 
he is legally bound to live. In Roman law, if the infant were legitimate, it took the 
domicil of its father. See Cong, 10, t. 31,1. 36. And, if illegitimate, that of its mother. 
See Dic. 50, t. 1, 1.9. The common law accords. Im re Craignish, [1892] 3 Ch. 180; 
Blackstone ». Seekonk, 8 Cush. (Mass.) 75 (1851). 

Some writers define domicil of origin as the domicil of the child when he reaches 
majority. See 2 LAURENT, PRINCIPES DE Droit Crvit FRAN¢AIs, 3 ed., § 73; WEST- 
LAKE, PRIVATE INTERNATIONAL LAw, 2 ed., § 245. But the authorities are contra. 

8 Somerville v. Somerville, 5 Ves. Jr. 750 (1801); Gilman v. Gilman, 52 Me. 165 
(1863); Bell ». Kennedy, L. R. 1 H. L. Sc. App. 307 (1868). But see Matter of Rice, 
42 Mich. 528, 4 N. W. 284 (1880); Brown v. Beckwith, 58 W. Va. 140, 143, 51 S. E. 
977, 978 (1905). sot es : 

® Allegiance, rather than domicil, has been suggested as the criterion from which 
the consequences of civil status should flow. See Minor, Conriict or Laws, § 66, 
n. 7. This was the rule in the ancient state. See Foore, Private INTERNATIONAL 
JURISPRUDENCE, 4 ed., xl. And it is recovering its pre-eminence on the Continent. 
See Bar, LEHRBUCH DES INTERNATIONALEN PRIVAT- UND STRAFRECHTS, § 30 
(Gillespie’s translation, 110). And see Stat. 24 & 25 VicT.,c.121. But the common 
law has clung to the test of domicil. Brunel v. Brunel, L. R. 12 Eq. Cas. 298 (1871). 
See 23 Harv. L. Rev. 211. 
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continued recognition of domicil as a valuable criterion of personal law, 
they should be satisfied whenever a change of domicil occurs. Conse- 
quently, in order to acquire a new domicil, there must not only be an 
intent to make the new place a home, but that animus must be coexist- 
ent with the factwm of actual presence" there. After an abandonment of 
present domicil and before these two requirements are satisfied in the 
acquisition of a new, there is necessity for an arbitrary rule of law fixing 
the domicil. Following analogies * in other branches of the law, the 
general rule is that the old domicil persists." 

The English rule,‘ however, varies from this where there is an abandon- 
ment of a domicil of choice. In such case, it is held that the original 
domicil, which is merely kept in abeyance by the person’s positive act 
and intent, immediately reverts, to be pushed aside again only on the 





10 Bell v. Kennedy, supra; Dupuy v. Wurtz, 53 N. Y. 556 (1873). But see Hicks v. 
Skinner, 72 N. C. 1 (1875). Unexplained continued presence is presumptive evidence 
of intent. Bruce v. Bruce, 2 B. & P. 229, note (1790). The early English cases required 
an intent to remain “permanently” in the new home. Bempde v. Johnstone, 3 Ves. 
Jr. 198 (1796). But later opinions substituted an intent to remain “ indefinitely.” 
Att’y Gen’l v. Pottinger, 6 H. & N. 733 (1861). In this country, a less settled inten- 
tion will suffice, as, e.g., to stay until one can find a better place. Wilbraham v. Lud- 
low, 99 Mass. 587 (1868). 

The Scotch law requires an intent to acquire a new civil status. Donaldson ». 
M’Clure, 20 Sc. Sess. Cas., 2d Sess., 307 (1857). And such seemed to be the uncon- 
sidered opinion of some of the early English judges. See Moorhouse v. Lord, ro H. L. 
Cas. 272 (1863); Att’y Gen’l v. Countess de Wahlstatt, 3 H. & C. 374, 387 (1864). 
This view is maintained by some writers. See 2 FRASER, HUSBAND AND WIFE, 2 ed., 
1265. But the common-law authorities are clearly contra. Douglas v. Douglas, L. R. 
12 Eq. Cas. 617 (1871). See J. H. Beale, supra, 34 Harv. L. Rev. 50, 52. And see 
Dicey, Domictt, 80, note z. 

4 Goods of Raffenel, 3 Sw. & Tr. 49 (1863); Talmadge v. Talmadge, 66 Ala. 199 (1880). 
The presence at the new domicil, which may be momentary, must be actual. Lyall ». 
Paton, 25 L. J. Ch. 746 (1856); Williams v. Roxbury, 12 Gray (Mass.) 21 (1858). 
It was at one time thought that a new domicil could be acquired upon death in itinere 
toward an intended home. See Munroe v. Douglas, 5 Madd. 379, 405 (1820). And 
later, that it would suffice if the person merely be en route. See Forbes v. Forbes, 
Kay, 341, 354 (1854). And see 1 WHARTON, CONFLICT OF Laws, 3 ed., § 58. But this 
notion has now been rejected by the highest authorities. Lyall ». Paton, supra; 
Graham v. Public Administrator, 4 Bradf. (N. Y.) 127 (1856). 

2 There is a close analogy between possession and domicil. As the state has an 
interest in not having chattels without possessors, so has it an interest in not having 
persons without domicils. Consequently, in the absence of actual possessor or home, 
it posits a continuance of possession or domicil. Cf. 1 DEMoLoMBE, CouRS DE CODE 
NAPOLEON, 4 ed., § 351. So also, for this purpose, is there a possible parallel between 
nationality and domicil. See Ex parte Weber, {1916] 1 K. B. 280n, 283. But see Stoeck 
v. Public Trustee, [1921] 2 Ch. 67, 79. See Recent CAsEs, infra, p. 210. 

18 Opinion of the Justices, 5 Metc. (Mass.) 587 (1843); Gilman ». Gilman, 52 Me. 
165 (1863). This principle lies at the bottom of most of the rules as to acquisition and 
change of domicil, and is to be distinguished from a mere presumption of continued 
intent to retain the old home. Att’y Gen’l ». Rowe, 1 H. & C. 31 (1862). 

M4 Udny v. Udny, L. R. 1 H. L. Sc. App. 441 (1869), overruling Munroe v. Douglas, 
supra; King v. Foxwell, L. R. 3 Ch. D. 518 (1876). The English rule is followed in 
Scotland. Colville ». Lauder, 17 Morison Dict. Dec., tit. Succession, 14963, Appendix 
: (1800). But it seems not to be held on the Continent. See Jacoss, Domictt, 

202. 

The leading decision seems to have rested upon English Prize Cases. The Indian 
Chief, 3 C. Rob. Adm. 12 (1801); La Virginie, 5 C. Rob. Adm. 98 (1804). These in- 
volve national character in time of war and are wholly unsafe as guides in ordinary 
cases of civil domicil. See Dicey, Domictt, Appendix, note 3. 
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attainment of another actual home.” This “reverter theory”’ is arti- 
ficial in the extreme. There seems to be no valid basis for imposing 
upon a man a domicil in a country which he may never have seen and to 
which he may never intend togo. Accordingly, the weight of American 
authority has repudiated this rule.“ A few cases '’ in this country have 
suggested that, while it might be applicable to a situation where the 
abandoned domicil of choise was foreign to the original domicil, it should 
not be followed where both domicils were under one national flag. The 
basis of domicil in common-law jurisdictions is not allegiance,’ but a 
home in a legal territorial unit. This so-called “quasi-national view” 
accedes to an unwarranted distinction, and cannot be supported on 
authority.” 

While it is clear that most American jurisdictions do not fully accept 
the English doctrine, many dicta”! and most of the few cases* which have 
arisen on the point adopt a modified rule first announced by Judge Story.” 
Under this view, the domicil of origin would revert immediately upon the 
abandonment of the domicil of choice when, and only when, the person 
has given up his acquired domicil with fixed present intent to establish 
a home in the land of original domicil.“ There seems no reason for 





’ 15 The court seems to have been influenced by the then idea of perpetual allegiance. 
Doubt was once expressed whether an Englishman could change his English domicil. 
See Curling v. Thornton, 2 Add. 6, 17 (1823). This doubt was soon put at rest. Stan- 
ley v. Bernes, 3 Hagg. Eccl. 373 (1830). And, to-day, every person who is sui juris 
and capable of controlling his personal movements may change his domicil at pleasure. 

16 First National Bank v. Balcom, 35 Conn. 351 (1868); Succession of Steers, 47 
La. Ann. 1551, 18 So. 503 (1895). See Plant v. Harrison, 36 Misc. 649, 655, 74 N. Y. 
Supp. 411, 415 (1902). But see, contra, Bremme’s Estate, 13 Pa. Co. Ct. 177 (1892). 
Much influenced by the English views of birth, locality, and family history, Udny ». 
Udny is said not to be applicable to conditions in this country. See Succession of 
Steers, supra, at 1553. And the American judges have frequently laid down the general 
rule broadly, without noting the English exception. Borland v. Boston, 132 Mass. 89, 
95 (1882). See BEALE, SumMARY, ConFrLict or LAws, § 32. 

17 First National Bank v. Balcom, supra; Succession of Steers, supra. 

18 See note 9, supra. 

19 See Jacoss, DomiciL, § 207. 

20 Church v. Rowell, 49 Me. 367 (1861). See Valentine v. Valentine, 61 N. J. Eq. 
400, 406, 48 Atl. 593, 595 (1901). And it is to be noted that Udny v. Udny itself 
concerned a case in which the state of original domicil and that of acquired domicil 
were component parts of the same nation. 

*1 See Miller’s Estate, 3 Rawle (Pa.), 312, 319 (1832); State v. Hallett, 8 Ala. 
159, 161 (1845); Russell v. Randolph, 11 Tex. 460, 464 (1854); Reed’s Appeal, 71 Pa. 
St. 378, 383 (1872); Sheldon v. Forsman, 17 Lanc. L. Rev. (Pa.) 85, 87 (1899); Denny 
v. Sumner County, 134 Tenn. 468, 476, 184 S. W. 14, 16 (1916); Stein v. Fleischmann 
Co., 237 Fed. 679, 680 (S. D. N. Y., 1916). 

2 Matter of Wrigley, 8 Wend. (N. Y.) 134 (1831); Allen v. Thomason, 11 Humph. 
(Tenn.) 536 (1851); Mills v. Alexander, 21 Tex. 154 (1858); Re Walker, 1 Lowell, 237 
(U. S. D. Mass., 1868); Kellar v. Baird, 5 Heisk. (Tenn.) 39 (1871); Bremme’s Estate, 
13 Pa. Co. Ct. 177 (1892). 

23 See Story, ConFLict oF Laws, 8 ed., § 47 (17). To the same effect is the de- 
cision of a Scotch court. Colville v. Lauder, supra. 

24 Mere intention to return to the domicil of origin at a future time is not sufficient. 
Stanley v. Bernes, 3 Hagg. Eccl. 373 (1830); State ex rel. Graham, in re Toner, 39 
Ala. 454 (1864). Nor is mere return without abandonment of the acquired domicil. 
Maxwell v. M’Clure, 6 Jur. (N. s.) 407 (1860); Williamson ». Parisien, 1 Johns. Ch. 
(N. Y.) 389 (1815). The necessary factum to accomplish reverter is quitting the 
country of acquired domicil. Goods of Raffenel, 3 Sw. & Tr. 49 (1863). But the 
transit to the domicil of origin need not be direct. Re Walker, supra. 
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making this exception.” If intent alone be necessary, why does it not 
suffice to aquire a domicil of choice upon abandonment of the domicil of 
origin? The authorities are conclusive against this.” 

A recent Iowa case *’ squarely rejects the distinction, and, it is sub- 
mitted, properly. Once a domicil is imposed by operation of law or 
acquired animo et facto, that domicil should be retained until a new one is 
acquired upon the concurrence of the necessary mental and physical 
elements.”* Too important consequences flow from domicil to admit of 
its law being encumbered with artificial exceptions and unnecessary 
distinctions. When general principles are arbitrarily tampered with, a 
regretted distinctive local jurisprudence naturally results in a field where 
uniformity is much desired. 


DvuE PRocEss AND RETROSPECTIVE LEGISLATION. — Retrospective 
legislation is not per se unconstitutional ! in the United States. It may, 
however, be invalid because it runs athwart the due-process clause. 
To what extent is it due process for a legislature to compel one man 
to surrender property to another, predicating its action on a past trans- 
action which gave rise to no legal compulsion? Clearly, due process 
does not allow a legislature by mere fiat unpredicated upon some prior 
transaction to give B a claim against A.’ It is suggested? that the 
same objection is valid in two other situations although the legislative 
fiat is there based upon some prior transaction: first, where the trans- 
actions of the parties have created a legal obligation, the remedy for 
which has been withdrawn by law, as by a statute of limitations; second, 
where the transactions created no legal obligation because of some 
irregularity. Such an analysis is sound in pointing out that A holds 
his property equally free from enforcible claims in the three cases, and 
so the legislature in substance legislates A’s property to B.* That 





25 But see Jacoss, Domicit, § tor. 

26 See note 8, supra. 

27 In re Jones’ Estate, 182 N. W. 227 (Ia., 1921). For the facts of this case, see 
RECENT CASES, infra, p. 202. 

28 Cooper v. Beers, 143 Ill. 25, 33 N. E. 61 (1892). See 33 Harv. L. REv. 863. 


1 League v. Texas, 184 U. S. 156 (1901); Luria v. United States, 231 U. S. 9 (1913); 
Drehman 2. Stifle, 8 Wall. (U.S.) 595 (1869). It was early held that the prohibition 
as to ex post facto laws applied only to criminal matters. Calder v. Bull, 3 Dall. (U. S.) 
386 (1798). In several states there are constitutional provisions expressly barring 
retrospective legislation, but the effect of such provisions is outside the scope of the 
present discussion. 

2 Of course retrospective legislation may also be unconstitutional as impairing 
the obligation of contracts, or as a usurpation of judicial power. 

3 See Medford v. Learned, 16 Mass. 215, 216 (1810). 

4 Danforth v. Groton Water Co., 178 Mass. 472, 59 N. E. 1033 (1901). 

5 There are only a limited number of cases on the problem of the constitutionality 
of retrospective statutes, because in many cases the courts do not reach that question, 
having regard to the settled rule against construing statutes as retroactive unless 
there be express language which requires that construction. See Cootry, ConstI- 
TUTIONAL PROHIBITIONS, 7 ed., 529; ENDLICH, INTERPRETATION OF STATUTES, 362. 
This rule is qualified by holding that it is not applicable where a statute merely adds 
a remedy for an existing right and does not affect vested rights. In fact the statute 
is given a prospective effect entirely, viewing the situation as of the time the remedy 
is applied. Berkowitz v. Arbib, 230 N. Y. 261, 130 N. E. 288. 
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analysis does not, however, end the problem, for it should be due process 
to deprive A of his former freedom from claims against his property 
so long as the legislature does not act arbitrarily. To decide this question, 
it is necessary to consider the source and nature of the freedom with 
which A holds his property as illustrated by three typical situations. 

First, there are cases where through a prior transaction A has in- 
curred a legal obligation for which a remedy is offered by law, but A’s 
property is free because the remedy is limited. For instance, all of A’s 
property may be protected by statutory exemptions. Clearly, it is not 
arbitrary, and so is due process of law for a legislature to remove ‘he 
exemptions although B secures property which A held in absolute 
freedom before the retrospective enactment.® 

Second, there are cases where through a prior transaction A has in- 
curred a legal obligation but the remedy for enforcing the obligation 
has been withdrawn. For instance, a recent New York case’ holds that 
a legislature may remove the bar of a statute of limitations on a per- 
sonal claim though the period has run. Such statutes merely withdraw 
the remedy offered by local law without affecting the legal obligation 
which. remains enforcible by remedies offered in other jurisdictions.® 
Although before the legislature acted A’s property was free under the 
laws of that jurisdiction,® it is not arbitrary to end that freedom by 
reéstablishing a remedy for the existing obligation.!® 

Third, there are the more difficult cases where no legal obligation has 
arisen from the prior transaction because of the neglect of some legal 
formality, or the inclusion of some illegal element. The freedom of A’s 
property is here based upon the fact that he never incurred a legal 
obligation and so his position is more nearly analogous to that of the 


person who objects to the creation of a claim against him by legislative 
fiat unpredicated upon any prior transaction. However, many cases go 
beyond the first and second situations suggested above where the fiat 
is based upon a transaction which created an actual legal obligation and 
hold that it is due process for the legislature to bind the parties to an 
obligation which a prior transaction would have created but for the 





6 Myers v. Moran, 113 App. Div. 427, 99 N. Y. Supp. 269 (1906); Leak v. Gay, 
107 N. C. 468, 12 S. E. 312 (1890); Bull v. Conroe, 13 Wis. 233 (1860 

7 Hopkins v. Lincoln Trust Co., 187 N. Y. Supp. 883 (1921). For the facts of 
this case see RECENT CASES, infra, p. 202. 

8 Bulger v. Roche, 11 Pick. (Mass.) 36 (1831); Williams v. Jones, 13 East, 439 
(1811); Thompson »v. Reed, etc., 75 Me. 404 (1883); Home Ins. Co. v. Elwell, 111 
Mich. 689, 70 N. W. 334 (1897). 

® Under the decisions in note 8 supra, it might be possible for the plaintiff to secure 
a judgment in a jurisdiction where the remedy is not barred, sue on that judgment 
in the state where the remedy for the original right is barred, and secure execution 
on the property in that state. 

10 Campbell v. Holt, 115 U. S. 620 (1885); McEldowney v. Wyatt, 44 W. Va. 711, 
30 S. E. 239; Orman v. Van Arsdell, 12 N. M. 344, 78 Pac. 48 (1904). It is often 
suggested that the weight of authority is against these cases, but there is really very 
little authority because the courts construe the statutes as having only a prospective 
effect, or the statutes attempt to remove the bar where title to tangible property 
has vested by operation of the statute. It may well be held arbitrary for the legis- 
lature to upset proprietary titles by moulding a legal obligation out of a moral obligation 
to return the property. Such aresult would be in accord with the reluctance of common- 
law courts to upset vested property rights. 
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absence of some technical requirement “ or the presence of some ingre- 
dient against public policy.“ The courts have thus upheld the legis- 
latures in retrospectively repairing technical mistakes or validating 
contracts unenforcible because of illegality. A typical instance is found 
where the legislature validates a contract invalid at the time of nego- 
tiation because usurious.” Such decisions may be supportable“ on the 
ground that it is not arbitrary for the legislature to give B a claim 
against A when it is predicated upon acts of the parties which al- 
most consummated a legal obligation. It is not unreasonable to take 
away A’s freedom from liability by discarding a legal formality or 
changing the public policy which prevented the obligation from arising. 
When the legislature goes beyond validating the substance of an obli- 
gation, however, and attempts to predicate one upon a transaction 
which did not approximate the creation of an obligation, it is not due 
process. Such an attempt would be as arbitrary as to predicate a 
claim upon no previous transaction. 





POWER OF THE DIRECTORS OF A CORPORATION TO FILE A VOLUNTARY 
PETITION IN BANKRUPTCY FOR THE CORPORATION. — The Bankruptcy 
Act of 1898,! as amended June 25, 1910, extended to a corporation the 
right to become a voluntary bankrupt.? Although, and indeed because 
the provisions of the act* regarding this matter are apparently un- 
qualified, there has been considerable dispute as to their exact meaning 
and scope. The law is clear, although it is not expressly so provided in 
the act, that in the absence of statutory or charter restrictions, the 
directors of a corporation may file or authorize the filing of a voluntary 





11 State v. Norwood, 12 Md. 195 (1858); Gibson ». Hibbard, 13 Mich. 214 (1865); 
Danforth v. Groton Water Co., 178 Mass. 472, 59 N. E. 1033 (1901). 

2 Gross v. U.S. Mortgage Co., 108 U. S. 477 (1883); Berry v. Clary, 77 Me. 482 
(1885); Lewis v. McElvain, 16 Ohio 347 (1847); Hewitt v. Wilcox, 1 Metc. (Mass.) 
154 (1840); Washburn v. Franklin, 24 How. Pr. (N. Y.) 515 (1861). 

3 Ewell v. Daggs, 108 U.S. 143 (1883); Welch v. Wadsworth, 30 Conn. 149 (1861). 

14 Many courts avoid the real issue by applying some set formula, such as: “no 
vested right to do wrong,” Foster v. Bank, 16 Mass. 245, 273 (1819); “curing irregu- 
larities,” Lane v. Nelson, 79 Pa. 407 (1875); Randall v. Krieger, 23 Wall. (U. S.) 137 
(1874); or “a party has no vested right to a defense based upon an informality not 
affecting his substantial equities,” CooLEy, CONSTITUTIONAL PROHIBITIONS, 7 ed., 529. 
Such formule merely state a result and so should not be used to justify a decision. 
They tend to cover up the fact that in this class of cases A will be compelled to sur- 
render his property by force of legislative enactment and that alone. The problem 
should receive a direct answer on the ground that the legislature has, or has not, 
acted arbitrarily and so without or with due process of law. 

1% Medford v. Learned, 16 Mass. 215 (1819); Addoms v. Marx, 50 N. J. L. 253 
(1888); Philip v. Heraty, 147 Mich. 473, 111 N. W. 93 (1907). 

1 See 30 U.S. Stat. at L., § 544. 

2 While the amendment of 1910 first gave to a corporation the right to become a 
voluntary bankrupt, yet as prior to this time a corporation could admit its insolvency 
and express its willingness to be adjudged a bankrupt, and get a friendly creditor to 
file a petition against it, the change in substance wrought by this amendment was 
not very great. See WILLISTON, CASES ON BANKRUPTCY, 2 ed., 107, note; BRAND- 
ENBURG, BANKRUPTCY, 4 ed., § 60. 

3 See § 4a. “Any person except a municipal, railroad, insurance, or banking corpo- 
ration shall be entitled to the benefits of this act as a voluntary bankrupt.” 
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petition in bankruptcy for the corporation. But where a state court 
has appointed a receiver over a corporation there is a dispute as to the 
power of the directors, thereafter, to petition the corporation into 
voluntary bankruptcy. 

In a recent decision ° a district court annulled voluntary proceedings 
in bankruptcy by the directors of a corporation, and the appointment 
of a receiver thereunder by the federal court, where it appeared that 
by order of the state court a receiver had already been appointed, at 
the instance of the stockholders, on the ground that the directors and 
officers of the corporation were guilty of fraud and mismanagement. 
The argument of the court was, that the appointment of a receiver over 
the corporation by the state court deprived the bankruptcy court of its 
jurisdiction.® It is clear that such action by the state court does not 
effect the dissolution of the corporation.’ To refuse, therefore, to 
adjudicate it bankrupt, merely because of the appointment of a receiver, 
is to deny it the right to a discharge to which it is entitled by the Bank- 
ruptcy Act. Often such a question as is here presented is confused 
with the case where the state and federal courts have concurrent juris- 
diction.? There the court first in possession of the res retains it. But 
the court of bankruptcy, within the limits of the bankruptcy statute, 
has a jurisdiction superior to that of any state court;! and proceedings 





4 In re Kenwood Ice Co., 189 Fed. 525 (D. Minn., 1911); Jn re Foster Paint & 
Varnish Co., 210 Fed. 652 (E. D. Pa., 1914). See 1 CoLtier, BANKRUPTCY, 12 ed., 
143; 3 FLETCHER, CyCLOPEDIA CorpoRATIONS, § 1985. See also 2 St. Louis L. 
REV. 97-105; 25 Harv. L. REv. 562. 

5 Matter of Associated Oil Co., Bankrupt, 46 Am. B. Rep. 482 (E. D. La., 1921). 
For the facts of this case see RECENT CASES, infra, p. 202. 

6 The other ground advanced by the court, namely, that in view of the peculiar 
facts of the case the trustee who would have been elected by the creditors would 
have been one of the very officers who had been found guilty of mismanagement 
and fraud by the state court, is hardly tenable, the law being that the trustee selected 
by the creditors must be approved by the referee or judge. Kiser Co. et al. v. Georgia 
Cotton Oil Co., 208 Fed. 548 (5th Circ., 1913). 

7 Penna. Steel Co. v. N. Y. City Ry. Co., 198 Fed. 721 (2d Circ., 1912). See 
1 Wituiston, Contracts, § 305. Even a corporation which has been adjudicated 
bankrupt is not thereby dissolved. Nat'l Surety Co. v. Medlock, 2 Ga. App. 665, 
58 S. E. 1131 (1907). See 1 REMINGTON, BANKRUPTCY, 2 ed., § 45114. And, where 
a corporation has been dissolved by a decree of a state court, its life has been extended 
by a fiction to permit the creditors of the corporation to file an involuntary petition 
in bankruptcy against it in the federal court. See 22 Harv. L. REv. 447. 

8 In re Marshall Paper Co., 102 Fed. 872 (1st Circ., 1900). 

® Section 2 of the Bankruptcy Act conferred upon courts of bankruptcy two classes 
of jurisdiction: first, jurisdiction over the proceedings in bankruptcy initiated by the 
petition and ending with the distribution of the assets among the creditors and the 
discharge or the refusal to discharge the bankrupt; and second, jurisdiction, as an 
ordinary court, over suits at law or in equity in respect to the estate of the bankrupt. 
Lathrop ». Drake, 91 U. S. 516 (1875); Bardes v. Hawarden Bank, 178 U. S. 524 
(1900). The first class of jurisdiction is exclusive. Gibbons v. Trust and Savings 
Bank, 225 Fed. 424 (W. D. Wash., 1915); Bardes ». Hawarden Bank, supra. See 
I CoLuiEr, BANKRUPTCY, 12 ed., 553. 

10 Martin v. Oliver, 260 Fed. 89 (8th Circ., 1919); Matthews & Sons v. Webre Co., 
213 Fed. 396 (E. D. La., 1914). See 1 CoLurer, BANKRUPTCY, 12 ed., 555. For a 
general discussion of the matter of concurrent jurisdiction in connection with this 
subject see 62 U. Pa. L. Rev. 718-721. 

11 Bank of Andrews v. Gudger, 212 Fed. 49 (4th Circ., 1914). See Jacob Trieber, 
“Relationship of State and National Courts,” 42 Am. L. REv. 321, 324; Samuel 
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in the bankruptcy court take precedence over those instituted in the 
state court, unless the creditors by the proceedings in the state court 
have acquired an equitable lien (more than four months old) on 
the property of the bankrupt.” No such lien was involved in this 
case. 

The result reached by the court is, however, sound and may be 
supported on other grounds. Two cases must be distinguished: (1) 
Where the receiver has been appointed by the state court merely to 
administer the assets of the corporation; and (2) where the receiver 
has been appointed to take charge of the corporation because of the 
mismanagement and fraudulent conduct of its officers and directors. 
The effect of the appointment on the powers and authority of the officers 
and directors differs in each of these cases. Where the appointment is 
merely to preserve and administer the assets of the corporation, as at 
the instance of some local creditor, it is sound to hold that the directors 
may still file a voluntary petition in bankruptcy for the corporation. 
Such action might even be necessary to protect all the creditors of the 
corporation, and prevent some from obtaining a preference. Further- 
more, the directors are still the directors of the corporation; “ and are, 
therefore, the proper parties to assert its right to a discharge in bank- 
ruptcy. But where a receiver is appointed by the state court to take 
charge of the corporation because its directors have been found guilty 
of fraud or mismanagement, it is the intention of the court that the 
receiver shall forthwith supersede those directors, whose whole authority 
to represent the corporation shall cease.!° The effect of such a decree 
in the state court is to declare that the directors are incompetent to act 
for the corporation. To permit them, thereafter, to file a voluntary 
petition in bankruptcy, as the petition of the corporation, would in 
effect be to disregard the decision of the state court. This the bank- 
ruptcy court may properly refuse to do.!® Nor is this a denial of the 
corporation’s right to a discharge, as it is still within the power of any 
one !’ who represents the corporate will to file for it a voluntary petition 
in bankruptcy. The fundamental distinction is between the case where 
the directors represent the corporate will and where they do not. On 
its facts the principal case falls within the second classification. 

Furthermore, it is generally recognized that within the limits laid 





Williston, “Effect of a National Bankruptcy Law upon State Laws,” 22 Harv. L. 
Rev. 547. ; 

2 Metcalf v. Barker, 187 U.S. 165 (1902); Pickens v. Roy, 187 U. S. 177 (1902). 

18 No mention was made in the principal case of the case of Zeitinger v. Hargadine 
McKittrick Co., 244 Fed. 719 (8th Circ.. 1917), where the court reached the same 
result on almost identical facts. 

14 See HicH, RECEIVERS, 4 ed., § 344 b. 

15 See HicH, RECEIVERS, 4 ed., § 290. Many text writers and decisions fail to 
make any clear distinction as to the effect of the appointment of a receiver in these 
two situations. 

16 Tt is quite clear that the bankruptcy court has no authority to question the 
decision of the state court that the officers and directors of the corporation were 
guilty of fraudulent conduct and mismanagement. See BRANDENBURG, BANKRUPTCY, 
4 ed., § 10. 

17 Tt is doubtful whether the receiver, who is an officer of the court, should be 
allowed to file a voluntary petition in bankruptcy for the corporation. It would be 
proper to permit newly elected directors to do so. 
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down by the Bankruptcy Act and the special rules of practice prescribed 
by the Supreme Court, bankruptcy proceedings are to be administered 
in accordance with the general principles of equity.'* While the creditors 
of a corporation will not be permitted to object where the directors file 
a voluntary petition in bankruptcy,'® yet in some cases it is reasonable 
to allow the stockholders to do so”® for their relation to the corpora- 
tion is more intimate than that of the creditors. The latter’s sole claim 
is that the assets be kept unimpaired." The former has a legally recog- 
nized interest in the life and welfare of the corporation.” Proceedings 
in bankruptcy do not deplete the corporate assets, but they do, usually, 
seriously injure, if not practically destroy, the corporation as a going 
concern. On equitable principles, therefore, and on analogy to cases 
where equity permits stockholders to sue or defend on behalf of the 
corporation whose directors fraudulently refuse to do so,” the bank- 
ruptcy court might well allow the stockholders to intervene where the 
directors are frauduently, and in utter disregard of the corporate wel- 
fare, petitioning it into voluntary bankruptcy, and might, to prevent 
the unconscionable exercise of a legal right, refuse to entertain such a 
petition. 





LIABILITY OF A DE Facto CoRPORATION IN Tort. — Although, broadly 
speaking, a corporation exists de facto whenever associates assume with- 
out authority to act as a corporation,! the courts have rarely treated a 
group which has taken no further steps as more than a partnership.” 
But when there is a colorable compliance with a law authorizing incor- 
poration, followed by purported corporate action, a de facto corporation 


exists in a restricted sense.’ Here in certain cases and in favor of persons 





18 In re Kane, 127 Fed. 552 (7th Circ., 1904); Im re Broadway Savings Trust Co., 
152 Fed. 152 (8th Circ.,1907); Zeitinger v. Hargadine, etc., 244 Fed. 719 (8th Circ., 
1917); Bardes v. Hawarden Bank, 178 U. S. 524 (1900). See 1 CoLtrer, BANK- 
RUPTCY, 12 ed., 25; BRANDENBURG, BANKRUPTCY, 4 ed., § 10. 

19 In re Guanacevi Tunnel Co., 201 Fed. 316 (2d Cire., 1912); Im re Lachenmaier, 
203 Fed. 32 (7th Circ., 1913); Im re United Grocery.Co., 239 Fed. 1016 (S. D. Fla., 
1917). See BRANDENBURG, BANKRUPTCY, 4 ed., § 60. And see 2 St. Louts L. REV. 97. 

20 Zeitinger v. Hargadine-McKittrick Dry Goods Co., supra. For a discussion of 
that case and the right of the stockholders to intervene in opposition to a petition 
filed by the directors of a corporation, see 3 So. L. Q. 53-57. 

21 See N. J. Ins. Co. v. Meeker, 37 N. J. L. 282, 300; Atwater v. Manchester Savings 
Bank, 45 Minn. 341, 346, 48 N. W. 187, 189 (1891). 

2 Beal v. Essex Savings Bank, 67 Fed. 816 (1st Circ., 1895); Storrow v. Texas Mfg. 
Assoc., 87 Fed. 612 (5th Circ., 1898); Bijur v. Standard Distilling & Distributing Co., 
74 N. J. Eq. 546, 70 Atl. 934 (1908). ; 

3 Hawes v. Oakland, 104 U. S. 450 (1881); Bronson v. LaCrosse R. R. Co., 2 Wall. 
(U. S.) 283 (1863). See Inre Swofford Bros. Co., 180 Fed. 549, 553 (W. D. Mo., 1910). 


1 Appleton Mutual Fire Insurance Co. ». Jesser, 5 Allen (Mass.), 446, 448 (1862). 
“But when ... persons were found . . . actually exercising the corporate powers, 
. . . they constituted a corporation de facto.” 

2 Bradley Fertilizer Co. v. So. Publishing Co., 1 Misc. 512, 17 N. Y. Supp. 587 
(1892); Harrill ». Davis, 168 Fed. 187 (8th Circ., 1909). 

8 Von Lengerke v. New York, 150 App. Div. 98, 134 N. Y. Supp. 832 (1912); 
Meramec Spring Park Co. v. Gibson, 268 Mo. 394, 188 S. W. 179 (1916); Spahr ». 
Farmers’ Bank, 94 Pa. St. 429 (1880); Tulare Irr. Distr. v. Shepard, 185 U. S. 1 (1902). 





NOTES 199 


acting in bona fide reliance upon the corporate existence,‘ the same re- 
sults are predicated as if the attempted incorporation had been success- 
ful. The extent of this doctrine is in much dispute, and the authorities 
are not clear whether it applies to the case of a tort by the agent of such 
a body.® But a recent New Jersey case ° goes further, holding a de jure 
corporation liable for the tort of an agent of associates who had not 
colorably complied with the terms of the incorporation statute.” 

A rigid rule appears in many dicta ® that every de facto corporation in the 
narrower sense above is to be recognized by the courts as a legal unit, though 
a somewhat inferior one because destructible at the will of the state.® 
This rule fixes a definite level of attainment below which no legal unit, 
however inferior, can exist or act with corporate significance.!? Only 
the de facto corporation above that level can be a legal unit, or be liable 
for its agent’s torts. Upon this theory the principal case is clearly not 
supportable. 

But this point of view, it is submitted, is unsound, infringing on the 
one hand an admittedly exclusive power of the legislature to create cor- 
porations" and on the other hand failing to explain many of the adjudi- 
cated cases, where the courts have refused to permit collateral attack 
upon corporations not de facto in the restrictive sense.” It seems, there- 
fore, preferable to say that a de facto corporation is never a legal unit, 





4 See Edward H. Warren, “Collateral Attack on Incorporation,” 20 Harv. L. 
REV. 456, note 13 (4). 

5 The authorities upon this subject are few. The balance, however, seems to favor 
tort liability. Demarest v. Flack, 16 Daly 337, 11 N. Y. Supp. 83 (1890); Howard 
v. Long, 142 Ga. 789, 83 S. E. 852 (1914); Lamming v. Galusha, 81 Hun 247, 30 N. Y.; 
Supp. 767 (1894). See Chicago R. R. Co. v. Glenny, 175 Ill. 238, 51 N. E. 896 (1898) 
Pinkerton v. Pa. Traction Co., 193 Pa. St. 229, 44 Atl. 284 (1899). But cf. Smith v. 
Warden, 86 Mo. 382 (1885); Vredenburg »v. Behan, 33 La. Ann. 627 (1881). And in 
cota reer collateral attack is denied. U.S. v. Amedy, 11 Wheat. (U. S.) 
392 (1826). 

6 Frawley v. Tenafly Transportation Co., 113 Atl. 242 (1921). For the facts of 
this case, see RECENT CASES, infra, p. 203. 

7 1896 N. J. Comp. Srat., p. 1604, § 10. The statute provided that an incorpo- 
rating body, which had recorded its certificate with the county clerk, would become 
a corporation upon the date of filing said certificate with the Secretary of State. 
The defendant’s certificate was recorded the day after the accident, and filed four 
days later. 

8 Heaston v. Cincinnati R. R. Co., 16 Ind. 275, 278 (1861); Hasselman v. U. S. 
Mortgage Co., 97 Ind. 365, 368 (1884). See Snider’s Son’s Co. v. Troy, 91 Ala. 224, 
230, 8 So. 658, 660 (1890). 

® See Charles E. Carpenter, “De Facto Corporations,” 25 Harv. L. REv. 625. 

10 This level of attainment is determined by the courts in each jurisdiction. It 
might be possible to modify the rule, and consider the level as varying according to 
the circumstances of the case. This would require a reasonable consideration of the 
interests involved in each case, but would differ from the view contended for, infra, 
in that the common-law principle and legislative policy there mentioned would not 
be recognized as factors necessary to be overcome. 

1 See People v. Mackey, 255 Ill. 144, 156, 99 N. E. 370, 374 (1912). But 
see MoRAWETZ, PrivATE Corporations, §§ 652, 744; MACHEN, MopeRN LAW 
oa ee §§ 1, 19. See also Robie v. Sedgwick, 35 Barb. (N. Y.) 319 

1861). 

#2 Baltimore R. R. Co. v. Fifth Baptist Church, 137 U. S. 568 (1890); St. Louis 
R.R. Co. »v. Belleville City R. R. Co., 158 Ill. 390, 41 N. E. 916 (1895); M. E. Union 
Church ». Pickett, 19 N. Y. 482 (1859). 
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but will be treated like one when public policy ® or fairness between 
the parties “ call with sufficient strength for a departure from common- 
law principles and from the legislative policy manifested in the require- 
ments for incorporation. In proportion as the associates fail to attain 
those requirements the legislative policy against treating them as incor- 
porated becomes stronger, so that more powerful considerations of policy 
or of fairness are necessary to override it. But no bright line can be 
drawn between those de facto corporations which will and those which 
will not for some purposes be treated as legal units. In each case oppos- 
ing considerations are to be balanced. 

This balance must be applied in three situations in fixing responsibil- 
ity for the tort of an agent of a de facto corporation. First: the injured 
party may sue the associates individually. He has not consented to 
deal with them on a corporate basis, and clearly they should not be able 
to assert against him the corporate feature of limited liability to which 
they have not entitled themselves by compliance with the conditions 
precedent of the statute. Any consideration of fairness to the associ- 
ates who acted in the belief that their liability was limited is overweighed 
by the hardship on the plaintiff in forcing him to bring a new action, 
on which the Statute of Limitations may have run, against a possibly 
insolvent de facto corporation. A fortiori is it insufficient to override 
common-law principles, especially when, because of a material failure 
to meet the statutory requirement, the legislative policy against treat- 
ing the associates as incorporated is strong. 

Second: the plaintiff may sue the de facto corporation. If he does 
so relying on the validity of its incorporation, the associates should not 
be permitted to disclaim corporate capacity to his prejudice, and he 
should share equally with other creditors who have dealt with the asso- 
ciates in the same reliance. But even if he knows at the time of suit that 
the corporation is not de jure, he should recover subject only to the 
rights of creditors who in good faith have dealt with the associates 
on the corporate basis and whose rights are therefore limited to the 
de facto corporate assets.’© For if the plaintiff will accept a limited cor- 
porate liability in the place of a full individual liability, whether he sue 
the corporation or join the associates as defendants, is a mere matter of 
procedure; '® and his choice to sue the corporation is eminently fair 
to the associates, who are thereby actually conceded the benefit of 





18 Especially where the de facto corporation has acted as a conduit of title. Society 
Perun v. Cleveland, 43 Ohio, 481 (1885). 

14 This interest would be paramount where there have been dealings between the 
parties on a corporate basis, as in contract cases. See Edward H. Warren, “Collateral 
Attack on Incorporation,” 20 Harv. L. REv. 456, note 33. 

18 Snider’s Son’s Co. v. Troy, 91 Ala. 224, 8 So. 658 (1890). See WARREN, CASES 
ON CORPORATIONS,” p. 610, note. 

Difficulty might arise where creditors of the associates attempt to levy on prop- 
erty of the de facto corporation as property of the associates, and thereby come into 
conflict with the creditors of the de facto corporation. If the latter have relied upon 
this property as assets of the corporation, and the former have not relied upon it as 
assets of the associates, the corporate creditors should prevail. If, however, both 
have relied upon it as assets of their debtor, they should share equally. 

16 This is the converse of the problem presented where the de facto corporation is 
permitted to sue in tort. Remington Paper Co. v. O’Dougherty, 65 N. Y. 570 (1875). 
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limited liability. How far these considerations should move the courts 
when there is very material departure from the requirements for incor- 
poration is debatable, but the procedural convenience, avoidance of 
inquiry into details of incorporation, and fairness to all parties may well 
override a fairly strong legislative policy against treating the associates 
as though incorporated. 

The principal case presents another situation. Between the commis- 
sion of the tort and the bringing of the suit, the de facto corporation 
has become de jure. To allow recovery against the de jure corporation 
is to grant a right against its assets to parties who have a valid remedy 
elsewhere, to the prejudice of creditors whose claims were acquired by 
dealing with the new corporation and whose only remedy is, therefore, 
against those assets. It imposes a pre-natal obligation upon the cor- 
poration and is analogous to allowing recovery against it for the tort of 
its promoters, which is clearly not permitted.” The holding of the 
principal case is therefore indefensible. 





RECENT CASES 


AGEeNncy — Princrpav’s LiaBitity To THtrD Party In ContrAcT — WHERE 
TuirD Party THINKS AGENT IS NOT WITHIN HIS AUTHORITY. — The plaintiff’s 
agent had authority to make contracts without confirmation by his principal. 
The agent entered into a contract with the defendant on behalf of the plaintiff. 
In an action by the plaintiff on another transaction, the defendant seeks to 
recoup for breach of this contract. The court instructed the jury that unless 
the defendant knew that the agent had authority to contract without confir- 
mation, and relied on such authority, there was no contract. Held, the instruc- 
tion was erroneous. North Alabama Grocery Co. v. J. C. Lysle Milling Co., 
88 So. 590 (Ala.). 

The case decides for the first time, it is believed, whether a good contract 
results when an agent and a third party purport to make a contract which the 
latter mistakenly believes not to be within the scope of the agent’s authority. 
The result could clearly not be reached on grounds of estoppel. But, as is 
now generally recognized, the fundamental principle on which the law of agency 
rests is not estoppel, but identity, v/z., that the acts of an agent within the 
scope of his authority are the acts of his principal. See Watteau v. Fenwick, 
[1893] 1 Q. B. 346; Kinahan & Co., Lid. v. Parry, [1910] 2 K. B. 389. The 
principal case is merely a logical application of this doctrine. Nor is the oppo- 
site result required by principles of contract, because of the belief of the third 
party that he was not entering into a binding obligation with anyone. In the 
face of his expressed intent to contract, his silent mental attitude is immaterial. 
See 1 WILLISTON, Contracts, §§ 21, 22. 


BANKRUPTCY — JURISDICTION OF FEDERAL CouRTS— POWER OF THE 
DIRECTORS OF A CORPORATION TO FILE A VOLUNTARY PETITION AFTER THE 
APPOINTMENT OF A RECEIVER BY THE STATE Court. — A corporation, by its 
directors, filed a voluntary petition in bankruptcy, and was at once adjudi- 
cated and a receiver appointed. It then appeared that a few days previous 
to these proceedings a state court of proper jurisdiction had, upon petition 





17 Stewart v. Mynatt, 135 Ga. 637, 70 S. E. 325 (1911). 
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of stockholders, appointed a receiver over the corporation on the ground that 
the directors and officers were guilty of fraud and mismanagement. This 
receiver now prays that the federal court’s adjudication and appointment of 
a receiver be set aside. Held, that the federal proceedings be annulled. 
Matter of Associated Oil Co., Bankrupt, 46 Am. B. R. 482 (E. D. La.). 

For a discussion of the principles involved, see NOTES, supra, p. 195. 


BILLS AND NOTES — PURCHASERS FOR VALUE WitHOUT Notice — RE- 
COVERY OF STIPULATED ATTORNEYS’ FEES BY PLEDGEE WHERE MAKER HAS 
DEFENSE AGAINST PAYEE. — A notemade by the defendant, containing a stipu- 
lation for the payment of ten per cent as attorneys’ fees, in case it should be 
placed in the hands of an attorney for collection, was transferred by the payee 
to the plaintiff as collateral security for credit then advanced. A defense of 
fraud by the payee was proved. The amount of the note was greater than the 
debt it was pledged to secure. Held, that the plaintiff be allowed to recover 
the amount of his claim against the payee, plus ten per cent thereof as attor- 
neys’ fees. Butler Bros. v. Dunsworth, 233 S. W. 311 (Tex. Civ. App.). 

It is well settled that the bona fide pledgee of a note to which the maker 
has a defense, may recover only the amount of the debt secured. Stoddard 
v. Kimball, 6 Cush. (Mass.) 469; Elk Valley Coal Co. v. Third Nat. Bank, 157 
Ky. 617, 163 S. W. 766. See NEGOTIABLE INSTRUMENTS Law, § 27. It would 
seem that the logic of the rule stated is this: the pledgee is a holder in due 
course, but if he recovered the full amount of the note he would have to hold 
everything above the amount of the debt secured, in trust for the pledgor; 
the maker could recover that amount from the wrongful pledgor; hence to 
avoid circuity of action he is given a direct defense against the pledgee. See 
Stoddard v. Kimball, supra, at 471, 11 Harv. L. Rev. 194. See also Mait- 
land v. Citizens’ Nat. Bank, 40 Md. 540; Bailey v. Inland Empire Co., 75 Ore. 
309, 146 Pac. 991. On this reasoning the pledgee’s recovery is limited to the 
amount of the pledgor’s debt, as determined by the agreement between him 
and the pledgor. This is in every case a question of fact. Perhaps it is possible, 
by implication, to incorporate into this agreement the provision as to attor- 
neys’ fees, where, as in the principal case, the note is pledged as security for 
a present advance. But where it is pledged as security for an antecedent 
debt, the stipulation for the payment of ten per cent, if the note is placed with 
an attorney for collection, can have no effect upon the original agreement 
between pledgor and pledgee. See Citizens’ Bank v. Limpright, 93 Wash. 361, 
160 Pac. 1046. The particular point does not appear to have been adjudicated 
before. 


ConFLict oF Laws — Domicit — Errect oF ABANDONMENT OF DomMICIL 
or Cuorce. — Decedent, born in Wales of parents who were domiciled there, 
left, when thirty-three years of age, for America. He married, settled in Iowa, 
and remained there for thirty-two years, having become a naturalized citizen 
of the United States. He left lowa with fixed present intent to return to 
and re-establish his home in Wales. He was drowned in itinere. The question 
was, which law governed the disposition of his personal property. Held, 
that the decedent was domiciled in Iowa at the time of his death, and that the 
law of that jurisdiction should govern. In re Jones’ Estate, 182 N. W. 227 

Ta.). 
. For a discussion of the principles involved, see Notes, supra, p. 189. 


ConsTITUTIONAL LAw— DvE Process — VALIDITY OF RETROSPECTIVE 
LEGISLATION. — Action was begun September 2, 1920, to recover for fraud 
alleged to have occurred August 20, 1912. The six-year period allowed by 
statute had expired on August 20, 1918, but the method of computation was 
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changed by a statute passed September 1, 1920, providing that the period should 
start running on a claim for fraud when the fraud was discovered. The com- 
plaint set forth the date of discovery of the fraud as May 1, 1919. The de- 
fendant moved for judgment on the pleadings. Held, that the motion be denied. 
Hopkins v. Lincoln Trust Co., 187 N. Y. Supp. 883 (Sup. ‘Ct.). 

For a discussion of the principles involved, see NOTES, supra, p. 193. 


CONSTITUTIONAL LAW — SEPARATION OF POWERS — IMMUNITY OF GOVER- 
NOR FROM ARREST.— The Governor of Illinois was indicted for embezzlement 
alleged to have been committed during a previous term as State Treasurer. 
Held, that he is liable to arrest and trial during his term of office. People v. 
Small, Ill. Cire. Ct., 7th Jud. Circ., decided July 27, 1921 (not officially 
reported). 

For a discussion of the principles involved, see Notes, supra, p. 185. 


CORPORATIONS — CoRPORATIONS DE FacToO — LIABILITY OF CORPORATION 
FOR TorRT OF ASSOCIATES BEFORE INCORPORATION. — The plaintiff was in- 
jured in a collision between two auto busses operated by associates who 
later incorporated as the defendant corporation. The busses had been pur- 
chased in the corporate name two days before the accident. At the same 
time, a certificate of incorporation had been drawn and signed. A statute 
provided that an incorporating body which had previously recorded its certifi- 
cate with the county clerk should become a corporation upon the date of 
filing said certificate at the office of the Secretary of State. (1896 N. J. 
Comp. StTat., p. 1604, § 10.) The certificate was recorded the day after the 
accident and filed four days thereafter. Held, that the defendant corporation 
is liable. Frawley v. Tenafly Transportation Co., 113 Atl. 242 (N. J.). 

For a discussion of the principles involved, see Notes, supra, p. 198. 


CORPORATIONS — DIRECTORS AND OTHER OFFICERS — POWER OF DIREC- 
TORS: VOLUNTARY PETITION IN BANKRUPTCY UNDER CHARTER FORBIDDING 
Drrectors To Assicn. — The charter of a corporation provided that the direc- 
tors should have authority to dispose of the whole property of the corporation 
with the consent of the stockholders. By resolution of the board of directors, 
without the consent of the stockholders, the corporation filed a voluntary 
petition in bankruptcy. Held, that the adjudication should not be vacated. 
In re De Camp Glass Casket Co., 272 Fed. 558 (6th Circ.). 

The present Bankruptcy Act, as amended, allows a corporation to become 
a voluntary bankrupt, but does not specify by whom the corporate decision 
shall be made. Bankruptcy Act, § 4a, 1919 BARNES, FEDERAL CODE, §.9080. 
A similar situation existed before the amendment, as to the commission of an 
act of bankruptcy by admission of insolvency. BANKRuptcy Act, § 3a (5s), 
1919 BARNES, FEDERAL Cope, § 9088. In the absence of specific charter 
provision or state legislation, power to do either is generally held to be in the 
directors. In re C. Moench & Sons Co., 130 Fed. 685 (2d Circ.); In re S. 
& S. Mfg. & Sales Co., 246 Fed. 1005 (N. D. Ohio); Dodge v. Kenwood Ice Co., 
204 Fed. 577 (8th Circ.). See 25 Harv. L. REv. 562. This power is usually 
rested on the power of committing an act of bankruptcy by making an assign- 
ment for the benefit of creditors. Dodge v. Kenwood Ice Co., supra; Home Pow- 
der Co. v. Geis, 204 Fed. 568 (8th Circ.); In re Foster Paint & Varnish Co., 
210 Fed. 652 (E. D. Pa.). Occasionally the result is reached without this 
step, by deduction from the general authority of the directors to manage 
the corporation. In re S. & S. Mfg. & Sales Co., supra; In re United Grocery 
Co., 239 Fed. 1016 (S. D. Fla.). It has been held, however, that an admission 
of insolvency could not be made by directors not having the power to assign 
for the benefit of creditors. In re Bates Machine Co., 91 Fed. 625 (D. Mass.). 
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See 1 REMINGTON, BANKRUPTCY, 2 ed., § 44; 1 LOVELAND, BANKRUPTCY, 
4 ed., §. 157. This would also be true of a voluntary petition in bankruptcy. 
See 1 LovELaAND, BANKRUPTCY, 4 ed., § 158. Cf. Bell v. Blessing, 225 Fed. 
750 (oth Circ.). As the charter provision in the principal case is evidently 
intended to limit the directors only when their act might be adverse to the 
interests of the stockholders, it should be construed as permitting them to 
make an assignment for the benefit of creditors when the corporation is in- 
solvent. So the decision seems correct. See Fitts v. Custer Slide Mining Co., 
266 Fed. 864 (8th Circ.). 


CoRPORATIONS — DISTINCTION BETWEEN CORPORATION AND ITS MEMBERS — 
DISREGARDING THE CORPORATE FICTION WHERE NO ILLEGALITY IS INVOLVED. — 
The B corporation owed the A corporation upon a contract. X, the sole stock- 
holder of the A corporation, was personally indebted to the B corporation, 
this debt being secured by A corporation stock. At maturity, X failed to 
pay, and the A corporation directed the B corporation to deduct from its 
contract debt to A the amount due to B from X. The B corporation refused. 
On a foreclosure sale it bought in the stock pledged by X as security, and now 
sues in equity as stockholder of the A corporation. Held, that the conduct of 
the B corporation was so inequitable as to preclude its suing in equity as stock- 
(leat) United States Gypsum Co. v. Mackey Wall Plaster Co., 199 Pac. 249 

Mont.). 

The language of the court is flavored with ready willingness to disregard the 
corporate fiction. It is intimated that X’s obligation is such as might be set 
off by the B corporation in a contract action by the A corporation. See Guy v. 
Hudson River Electric Power Co., 187 Fed. 12, 15. Contra, Gallagher v. Germania 
Brewing Co., 53 Minn. 214, 54 N. W. 1115; New York Ice Co. v. Parker, 21 How. 
Pr. (N. Y. Super.) 302. And the refusal of the B corporation to deduct X’s 
individual debt from its indebtedness to the A corporation is thought inequi- 
table because, the A corporation and X being identical, the creditor has harshly 
chosen to sacrifice his debtor’s collateral rather than receive full payment. 
In this case, as has been noticed in many others, the just result is attainable 
without violating the corporate conception. See 17 Harv. L. REv. 201; 27 
Harv. L. Rev. 386; 30 Harv. L. REv. 762; 31 Harv. L. REv. 894. When the 
corporation sought to have X’s individual indebtedness deducted, in effect it 
directed its debtor to pay in part to X. Payment to the creditor’s order is 
payment to the creditor. Since there was no question of impairing the corpo- 
rate margin of safety by this transfer of assets to a stockholder, the B cor- 
poration could have reduced its indebtedness to the A corporation by doing as 
directed; and its choice of the harsher alternative was inequitable. 


CORPORATIONS — RECEIVERS — JURISDICTION OF EQuITy TO APPOINT 
A RECEIVER OF A SOLVENT PRIVATE CORPORATION WHERE NO OTHER RELIEF 
is Soucut. — The plaintiff was a shareholder and director of the defendant 
corporation. The shareholders were deadlocked and the majority of the board 
of directors were conducting the business with a view to driving the plain- 
tiff out of it and diverting the assets to their own use. Relief by ordinary 
means was impossible. The plaintiff brought a bill for a temporary receiver- 
ship. Held, that a receiver be appointed. Schick v. Hood, 30 Dist. Rep. 584 
(Pa.), 78 Leg. Intel. 557. 

There is no such thing as a substantive right to a receivership; courts are 
not agencies for running private enterprises. Mabon v. Ongley Electric Co., 
156 N. Y. 196, 50 N. E. 805. A receivership is a remedy. See 1 CLARK, 
RECEIVERS, § 238. It is usually ancillary to other relief sought by the bill. 
See, e. g., Aiken v. Colorado River Co., 72 Fed. 591 (oth Circ.). But there seems 
to be no reason why it may not be granted as the sole remedy, if the plain- 
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tiff has substantive grounds for relief. Being an extreme remedy it should be 
granted against a solvent private corporation only as a last resort. Merri- 
field v. Burrows, 153 Ill. App. 523. It should appear that more restricted 
remedies are unavailable or inadequate. Roman v. Woolfolk, 98 Ala. 219, 13 
So. 212; Kahan v. Alaska Junk Co., 111 Wash. 39, 189 Pac. 262. A receiver- 
ship has been denied where the offending officers were solvent and could be 
brought to an accounting. Hayes v. Jasper Land Co., 147 Ala. 340, 41 So. 
gog. But an accounting covers only past delinquencies, so that where a contin- 
uous diversion of assets cannot be checked by injunction, and the offending 
officers cannot be removed, a temporary receiver may well be appointed. 
Boothe v. Summit Mining Co., 55 Wash. 167, 104 Pac. 207. The matter is 
within the discretion of the court, with the burden on the plaintiff to overcome 
the strong objections to the remedy. In the principal case the hardship and 
impossibility of other relief justify the appointment. 


DamaGEs — Contracts. —In 1916 the defendant contracted to build a 
house for the plaintiff, to be completed within six months. The plaintiff reserved 
the right to complete the house himself if the defendant did not properly 
proceed with the work. After work was begun, the government prohibited 
all building except such as had already been commenced, which was per- 
mitted to continue on application for a license. The defendant intentionally 
delayed the work to insure a refusal of the license. It was refused and the 
plaintiff brought this action for breach of contract. It was impossible to 
continue building until 1919, when the plaintiff did so at a greatly increased 
cost. Held, that the plaintiff recover this increased cost, less the contract 
price. Mertens v. Home Freeholds Co., [1921] 2 K. B. 526 (C. A.). 

The court unconsciously departs from the rule allowing only such damages 
for breach of a contract as the parties may fairly be supposed to have con- 
templated when they made the contract. Hadley v. Baxendale, 9 Ex. 341; 
Bradley v. Chicago, etc. Ry. Co., 94 Wis. 44, 68 N. W. 410. See Griffin v. 
Colver, 16 N. Y. 489, 494-495. See 1 SEDGWICK, DAMAGES, 9 ed., §§ 144-1472. 
The parties here contemplated that if the plaintiff should avail himself of 
his right to build, and to hold the defendant for the increased cost, this 
right would be exercised at the time set for the defendant’s performance. 
That it would become impossible to proceed was clearly not foreseen. Even 
though the defendant knowingly caused this impossibility, to hold him for 
more than the cost of building the house in 1916, less the contract price, is 
to subject him to more damages than were contemplated at the time the 
contract was made. Damages in actions ex contractu differ from those in 
actions ex delicto. The former are based on consensual transactions and the 
liability of the parties is limited by the extent of the obligations they have 
undertaken. Actions ex delicto do not depend on consensual transactions. 
The defendant’s liability is therefore not limited, but extends to all the 
damages he has proximately caused. Shedd v. Calumet Construction Co., 
270 Fed. 942 (7th Circ.). 


DEEDS — ConstrucTION — Lanp “DivipED BETWEEN” A AND His HErRs. 
—A deed provided that land should “revert to and be divided between” 
A and his heirs. Held, that A took a half-interest, and his children a half- 
interest, as tenants in common. Shugart v. Shugart, 233 S. W. 303 (Tex. App.). 

It is clear that the deed, correctly construed, creates a tenancy in common. 
To conceive of “dividing” land as separating a fee in that land into life 
estate and remainder, seems beyond reason. The cases confirm this view, 
uniformly treating the parts of a “divided” estate as contemporaneous. 
Griswold v. Johnson, 5 Conn. 363; Herring v. Rogers, 30 Ga. 615; Stanwood 
v. Stanwood, 179 Mass. 223, 60 N. E. 584; Pruden v. Paxton, 79 N. C. 446. 
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See Layton v. State, 4 Harr. (Del.) 8, 37. See also Brasington v. Hanson, 
149 Pa. St. 289, 24 Atl. 344. As there can by no possibility be a freehold 
plus a remainder, the Rule in Shelley’s Case can have no application. But 
the court, sublimely oblivious to this, wasted its time considering the Rule, 
and reached the obviously correct result by construing “heirs” as “‘children,” 
a word of purchase. Cf. Seymour v. Bowles, 172 Ill. 521, 50 N. E. 122; Tinder 
v. Tinder, 131 Ind. 381, 30 N. E. 1077; Eckle v. Ryland, 256 Mo. 424, 165 
S. W. 1035; Wood v. Taylor, 9 Misc. 640, 30 N. Y. Supp. 433; Brasington 
v. Hanson, supra. The court’s language is as loose as its reasoning. A court 
cannot now be excused for saying that “the manifest intention of the grantor 
will control the rule in Shelley’s Case, if in conflict with it.” Once given a 
chance to operate, the Rule ruthlessly defeats intent. Wélson v. Harrold, 
288 Ill. 388, 123 N. E. 563; Kirby v. Broaddus, 94 Kan. 48, 145 Pac. 875: 
Van Grutien v. Foxwell, [1897] A. C. 658. See Sellers v. Rike, 292 Ill. 468, 
127 N. E. 24. See Joseph Warren, “Progress of the Law — Estates,” 34 Harv. 
L. Rev. 508, 519; 1 TIFFANY, REAL Property, 2 ed., §151; 11 Harv. L. 
Rev. 418; 12 Harv. L. Rev. 64. It is only where the grantor effectuates 
his intent by giving the remainder to purchasers, thus keeping the case from 
the beginning out of the Rule’s path, that the Rule does not apply. ina 
Life Ins. Co. v. Hoppin, 249 Ill. 406, 94 N. E. 669; Harris v. Brown, 184 
Towa, 1288, 169 N. W. 664; Moherman v. Anthony, 106 Kan. 457, 188 Pac. 434; 
Hopkins v. Hopkins, 103 Tex. 15, 122 S. W. 15. 


Dower — INcHoaTE Richt oF DowER— RicHT OF WIFE OF ONE EN- 
TITLED TO LAND BY CONSTRUCTIVE Trust. — A made a gratuitous convey- 
ance of lands to B upon an oral agreement that B would return them when 
requested. Thereafter A met and married the complainant. A then demanded 
the lands of B, who refused to deed them back, but did convey a life estate. 
The complainant sued B to establish her inchoate right of dower in the lands. 
The defendant demurred. Held, that the demurrer be overruled. Melenky 
v. Melen, 189 N. Y. Supp. 798 (Sup. Ct.). 

Too frequently when an equity court sees a desirable result but does not 
quite see how to reach it, it mumbles something about “fraud” and then 
decrees according to its conscience. The practice is never justified. Can the 
result thereby reached in the principal case be upheld? A could have forced 
the defendant to convey to him upon a theory of constructive trust. Medical 
College Lab. v. N. Y. University, 178 N. Y. 153, 70 N. E. 467. See 21 BENCH 
AND Bar (N. S.) 61; George P. Costigan, “Trust Based on Oral Promises,” 
12 Micu. L. Rev. 427, 527. This, however, did not give him an equitable 
estate in which the complainant might have asserted a right of dower. See 
Jeremiah v. Pitcher, 26 App. Div. 402, affi’d. 163 N. Y. 574, 57 N. E. 1113. 
See Roscoe Pound, “Progress of the Law — Equity,” 33 Harv. L. REv. 
420-423. But she was possessed of a beneficial expectancy as regards the 
land, in the possibility that A might call for the legal title, whereupon her 
inchoate right of dower would at once attach. See Sutherland v. Sutherland, 
69 Ill. 481. See 4 Kent, Commentaries, 50. The defendant willfully and 
without justification interfered with this valuable chance. If the case is to 
be supported at all, it must be on the ground that this conduct, though con- 
sisting in non-action, was tortious. If so, the injury to the complainant’s 
expectancy was actionable. Rice v. Manley, 66 N. Y. 82; Concordia Fire 
Ins. Co. v. Simmons Co., 167 Wis. 541, 168 N. W. 199. See Lewis v. Corbin, 
195 Mass. 520, 526, 81 N. E. 248, 250. Legal damages would be inadequate. 
Equity, therefore, may well give specific reparation by decreeing to the wife 
an interest in the land equivalent to an inchoate right of dower in it as a 
legal estate. See 20 tTarv. L. REV. 403. 
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EASEMENTS — MopEs OF ACQUISITION — IMPLIED GRANT OF RIGHT OF 
Way. — Four adjoining houses and lots were sold by the owner at auction. 
Across the rear of each lot, but included within its boundaries in the respective 
deeds, was a twelve-foot strip of land, lying between the garden wall and the 
boundary hedge, the upper end walled, the lower abutting on the highway. 
The strip was hard from years of use by the former tenants, and showed tracks 
leading to gates in the garden walls. The plaintiff, purchaser of the lot which 
included the open end of the strip, resists the claim of the other purchasers 
to a right of way over it. Held, that they have a right of way by implied 
grant. Hansford v. Jago, [1921] 1 Ch. 322. 

The weight of authority upholds this case in applying the rules of implied 
grant, not implied reservation, to simultaneous transfers. Baker v. Rice, 56 
Ohio St. 463, 47 N. E. 653; Stephens v. Boyd, 157 Ia. 570, 138 N. W. 380. 
Contra, Whyte v. Builders’ League, 164 N. Y. 429, 58 N. E. 517. See 14 Harv. 
L. Rev. 466. See WASHBURN, EASEMENTS, 4 ed., 105. A way in de facto 
use was originally held not sufficiently continuous and apparent to pass by 
implied grant. Morgan v. Meuth, 60 Mich. 238, 27 N. W. 509; Parsons v. John- 
son, 68 N. Y. 62. Many jurisdictions consider this objection removed where 
there is a paved or constructed way. Brown v. Alabaster, 37 Ch. Div. 490; 
Gorton-Pew Fisheries Co. v. Tolman, 210 Mass. 402, 97 N. E. 54. See WAsH- 
BURN, EASEMENTS, 4 ed., 107. Since there was no pavement or construction 
in the principal case, it marks a step toward further leniency, which has not 
generally been taken in the United States. O’Rorke v. Smith, 11 R. I. 250. 
But the fact that the way was delimited by fence and hedge makes the step 
easy. See Phillips v. Phillips, 48 Pa. St. 178. It is doubtful, however, if 
any extension of the doctrine of implied grant of easements is desirable, in 
view of the strong policy underlying the Statute of Frauds and the parol evi- 
dence rule and, in the United States, the registry system. See Buss v. Dyer, 
125 Mass. 287, 291; Warren v. Blake, 54 Me. 276, 289; Dodd v. Burchell, 
1 H. & C. 113, 120. The decision of the principal case may be supported 
upon alternative grounds stated by the court. 


ELECTION OF REMEDIES — INCONSISTENCY — REMEDIES AGAINST CARRIER 
AND CONSIGNEE. — The plaintiffs delivered goods to the defendants to be for- 
warded as the plaintiffs should direct. The goods were consigned to one Beilin, 
but the plaintiffs later directed the defendants not to deliver them to Beilin. 
The defendants notwithstanding delivered the goods to him. The plaintiffs 
sued Beilin for goods sold and delivered, and recovered judgment. Being un- 
able to satisfy the judgment they now sue the defendants for negligence 
and breach of duty. Held, that a judgment for the defendants be affirmed. 
Verschures Creameries v. Hull & Netherlands Steamship Co., [1921] 2 K. B. 
608 (C. A.). 

Where a plaintiff has two inconsistent remedial rights, the assertion of one 
of them by an unequivocal act is treated as a binding election, and precludes 
resort to the other. Jurisdictions differ as to what acts are necessary, but 
in any jurisdiction proceeding to judgment would be sufficient. Stewart v. 
Salisbury Realty & Ins. Co., 159 N. C. 230, 74 S. E. 736; Droege v. Ahrens & 
Ott Mfg. Co., 163 N. Y. 466, 57 N. E. 747; Terry v. Munger, 121 N. Y. 161, 24 
N. E. 272; Scarf v. Jardine, 7 A. C. 345. But see Rice v. Reed, [1900] 1 Q. B. 
54; Morris v. Robinson, 3 B. & C. 196. See Walter Hussey Griffith, “Election 
between Alternative Remedies,” 16 Law Quart. REv. 160. Nevertheless the 
principal case seems wrong. The doctrine of election of remedies is founded 
on the logical repugnancy involved in the plaintiff’s conduct. To make the 
doctrine applicable, the remedies must therefore be inconsistent. Reynolds 
v. Union Station Bank of St. Louis, 198 Mo. App. 323, 200 S. W. 711. See 
American Process Co. v. Florida White Pressed Brick Co., 56 Fla. 116, 122-123, 
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47 So. 942, 944. There is no inconsistency in the remedies which the plain- 
tiffs here are pursuing. It is true that in suing Beilin they acknowledge that 
he has title. But this does not necessarily involve an admission that the de- 
fendants’ delivery in violation of instructions was not a breach of duty. Cf. 
Pacific Vinegar & Pickle Works v. Smith, 152 Cal. 507, 93 Pac. 85; Robinson 
Machine Works v. Vorse, 52 Iowa, 207, 2 N. W. 1108. An erroneous applica- 
tion of the doctrine of election is particularly to be regretted, because the doc- 
trine, at best, is a sacrifice of justice to technical perfection. See Charles 
P. Hine, “Election of Remedies, A Criticism,” 26 Harv. L. REv. 707. 


EMINENT DoMAIN — POWER oF ONE STATE TO CONDEMN LAND IN ANOTHER. 
— The plaintiff was a Wisconsin corporation supplying the defendant city in 
Wisconsin with water. A small but highly important part of its plant was 
land and an intake main in Minnesota, in which state, however, it performed 
no public service. Its franchises were held under a Wisconsin statute which 
gave to any municipality the right to acquire by condemnation any such pub- 
lic utility. The plaintiff sues to enjoin such condemnation proceedings by the 
defendant in so far as they relate to the property in Minnesota. Held, that 
a demurrer to the complaint be sustained. Superior Water, etc. Co. v. City 
of Superior, 183 N. W. 254 (Wis.). 

It is true that the United States may condemn land within a state. Kohl 
v. United States, 91 U.S. 367. But no state can condemn property in another 
state. Crosby v. Hanover, 36 N. H. 404. See Nicnors, Eminent Domarn, 
2 ed., § 28. Nor could Minnesota have allowed the defendant to take the prop- 
erty involved in this case by eminent domain. for a state may not authorize 
condemnation for purposes which do not substantially benefit its own public 
interest and welfare. Grover Irr. & Land Co. v. Lovella Ditch, etc. Co., 21 Wyo. 
204, 131 Pac. 43. Cf. Gilmer v. Lime Point, 18 Cal. 229; Trombley v. Humphrey, 
23 Mich. 471; Petition of United States, 96 N. Y. 227. See Charles N. Gregory, 
“Expropriation by International Arbitration,” 21 Harv. L. REv. 23, 26-27. 
Under the above authorities, the first ground of decision in the principal case 
is clearly wrong. It is argued that the property devoted to the franchise is 
merged in it, is personalty, and therefore is subject to the jurisdiction of Wis- 
consin. It may be that the whole plant and franchise is properly taxable as 
a unit and as personalty. Town of Washburn v. Washburn Waterworks Co., 
120 Wis. 575, 98 N. W. 539. And even that the foreign land may be included 
for this purpose. Cf. Vanuxem’s Estate, 212 Pa. St. 315, 61 Atl. 876. But 
such a fiction is flagrantly abused if by means of it a court claims jurisdiction 
to operate im rem on land in another state. See Lynde v. Columbus, etc. Ry. Co., 
57 Fed. 993 (Circ. Ct.,D.Ind.). If the principal case can be supported, it must 
be on the second ground of the court’s decision: that the acceptance of the 
franchise under the statute gave rise to a specifically enforceable contract 
to convey in aid of condemnation proceedings all property devoted to the 
franchise. 


Equity — SPECIFIC PERFORMANCE — FRAUD OF A THIRD Party AS A DE- 
FENSE. — Through the fraudulent representations of the defendants’ agent as 
to collateral facts, the defendants were induced to agree to sell land to the plain- 
tiff for less than its then market value. The plaintiff was wholly innocent. 
But the defendants notified him as soon as they discovered the fraud, and ten- 
dered him back the sum already paid on account. This the plaintiff refused and 
brought this bill for specific performance. Held, that the bill be dismissed. 
Levin v. Atchison, 69 Pirts. L. J. 385. 

There is little direct authority upon the point, although the holding of the 
case has been predicted by an eminent author. See Fry, Speciric PER- 
FORMANCE, 4 ed., §§ 728, 729. A contract cannot be set aside for the fraud 
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of a third party. Publishers v. Wilks, 105 Ark. 243, 151 S. W. 280; Mar- 
tin v. Campbell, 120 Mass. 126. Cf. Root v. Bancroft, 8 Gray (Mass.), 619. 
But misconduct of the plaintiff may cause denial of specific performance 
where rescission would not be allowed. Kelly v. Central Pacific R. Co., 
74 Cal. 557, 16 Pac. 386; Allen v. Kirk, 219 Pa. St. 574, 69 Atl. 50. The 
mistake of the defendant here was not, however, induced by the plaintiff. 
The cases of unilateral mistake coupled with hardship upon the defendant 
show that specific performance may be denied where the plaintiff’s only moral 
obliquity arises after the contract and consists in then ignoring the appeal of 
the defendant’s situation. See 3 Wittiston, Contracts, §§ 1425, 1427. But 
the terms of the contract in the principal case were not sufficiently harsh to be 
within the rule of these cases. Day v. Wells, 30 Beav. 220. If right, therefore, 
the case must rest on some additional ground. It may be significant that the 
plaintiff is seeking to take advantage of a tort. Cf. Dixon v. Olmius, 1 Cox 
Eq. 414; Luttrell v. Olmius, 11 Ves. Jr. 638 (cit.). But see Dye v. Parker, 
194 Pac. 640, 195 Pac. 599 (Kans.). The defendant’s mistake would be im- 
paired as a defense if caused by his own negligence. Tamplin v. James, 15 
Ch. D. 215. The probability that it was so caused is diminished by the fraud 
as the moving cause. Also a shade is cast upon the plaintiff’s morality, and 
the weight of both these elements may just turn the balance of discretion, 
but certainly with no great preponderance. 


EvIDENCE — PRIVILEGED COMMUNICATIONS — STATEMENTS TO A PROSE- 
CUTING ATTORNEY. — The defendant was convicted of statutory rape. At 
the trial, for the purpose of impeaching the testimony of the prosecuting wit- 
ness, he offered in evidence her statements to the county attorney to the 
effect that the defendant had not assaulted her. This evidence was excluded. 
Held, “3 the exclusion was erroneous. entoamore v. State, 181 N. W. 182 
(Neb.). 

The basis of privilege is confidence. See 4 WIGMORE, EVIDENCE, § 2285. 
There is a social interest that clients receive confidential advice from their 
attorneys without the menace of revelation upon the stand. See 1 Taytor, 
EvIwENCcE, 11 ed.,§ 911. See Brougham, L. C., in Greenough v. Gaskell, 1 My). 
& K. 98, 103. There is a social interest in an administration of criminal 
law unembarrassed by the possibility that citizens, who pursuant to duty 
and in good faith inform the prosecuting attorney of crime, will be held liable 
for their accusations. Gabriel v. McMullin, 127 la. 426, 103 N. W. 355; Vogel 
v. Gruaz, 110 U.S. 311. See 4 WicMoRE, EVIDENCE, § 2374; NEWELL, SLANDER 
AND LIBEL, 3 ed., §§ 596-597. In both cases, to foster confidence, public policy 
raises the shield of privilege. But in neither case is the privilege indefeasible. 
The communications of a client seeking advice for a fraudulent purpose may 
be exposed in court. See HEGEMAN, PRIVILEGED ComMuNICATIONS, §§ 77-81; 
1 TAYLOR, EVIDENCE, 11 ed., §912. Information given by a citizen to a prose- 
cuting officer in furtherance of a conspiracy to commit an indictable offence 
is subject to disclosure. State v. Wilcox, 90 Kan. 80, 132 Pac. 982. A balance 
of interests determines the decision of such cases. Lord Esher well said that 
when two public policies conflict, the one which says that the innocent man 
shall not be condemned when his innocence can be proved must prevail. See 
Marks v. Beyfus, 25 Q. B. D. 494, 408. In the principal case the evidence 
excluded was material to the proof of innocence. In such instance — especially 
where no liability devolves upon the informant by admitting the evidence — 
the privilege must give way. See Riggins v. State, 125 Md. 165, 93 Atl. 437, 
accord. 


EvIpENCE — Res GEsTA — STATEMENTS OF BySTANDER.—In a trial for 
murder, the defendant pleaded self-defense. A witness for the defendant testi- 
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fied that during the struggle between the defendant and the deceased a by- 
stander said to him, “Joe, he’s going to cut him to pieces, ain’t he?” This 
evidence was excluded. Held, that the exclusion was erroneous. State v. 
Carraway, 107 S. E. 142 (N. C.). 

Words used testimonially derive their value from the credit of the person 
testifying. If the speaker is not on the stand with his credibility subject to 
the test of cross-examination, his words must be excluded as hearsay, unless, 
indeed, his credit may be otherwise vouched for. See S. W. School Dist. v. 
Williams, 48 Conn. 504; Hately v. Kiser, 253 Ill. 288,97 N. E.651; United States 
v. Macomb, 5 McLean (U. S.), 286 (Circ. Ct., Ill.). See 2 WicMorE, EVIDENCE, 
§ 1420. Utterances made under the stimulus of an exciting event, in reference 
to that event, are the automatic and ingenuous turning of perceptions into 
words. State v. Hudspeth, 159 Mo. 178, 60 Sy W. 136; Eby v. Travelers Ins. 
Co., 258 Pa. St. 525, 102 Atl. 209. See McKetvy, Evmence, § 208. The 
occasion of the utterance guarantees as to that utterance the credit of the 
speaker, and it is immaterial whether he be a principal in the event or a by- 
stander. State v. Walker, 78 Mo. 380; Britton v. Wash. Water Power Co., 
59 Wash. 440, 110 Pac. 20. See 3 WicMoRE, EvmENCE, § 1755. Upon that 
basis the statement in the principal case was correctly received. It may be 
urged that in these cases of “contemporaneous exclamatory narration” the 
excitement is likely to blur the perceptive faculties and so render the evidence 
unreliable. But would not this equally apply were the declarant to testify in 
person? The weight of authority is with the principal case. See 3 WIGMORE, 
EvmENCE, § 1755. The decisions contra usually lose themselves in a discussion, 
where there should be analysis, of the res gesta doctrines. Flynn v. State, 43 
Ark. 289; Louisville Ry. v. Johnson, 131 Ky. 277, 115 S. W. 207; State v. 
Howard, 120 La. 311, 45 So. 260. 


INTERNATIONAL LAw — NATIONALITY — CONDITION OF STATELESSNESS. — 
The plaintiff was born in Prussia. Becoming of age, he obtained his release 
from Prussian nationality, and made his home in England. He did not become 
a naturalized British subject. After twenty years’ domicil in England he was 
interned, and, in 1918, deported. After the war, the property of “German 
nationals” situate within the territories of the British Crown became subject 
to certain charges (TREATY OF VERSAILLES, Part X, § iv, Annex, clause 4). 
The plaintiff sues the Public Trustee and the Attorney-General for a declara- 
tion that he was not a German national within the meaning of the Treaty. Held, 
that the declaration be granted. Stoeck v. Public Trustee, [1921] 2 Ch. 67. 

On principles of international law, the municipal law of each state will be 
followed in deciding whether a particular individual is its national or not. 
See 3 Moors, Dicrst OF INTERNATIONAL LAW, § 372; HERSHEY, ESSENTIALS 
OF INTERNATIONAL PuBLic Law, § 223. See also Theodore H. Thiesing, ‘‘ Dual 
Allegiance in the German Law of Nationality and American Citizenship,” 
27 YALE L. J. 479, 482. The court, therefore, properly looked into the state 
of German law. By that law, the plaintiff had lost his German nationality. 
See BuNDES-GESETZBLATT DES NORDDEUTSCHEN BuNDES, No. 20, vom 1 Juni, 
1870, §§ 14 ef seg. (For translation, see CITIZENSHIP OF THE UNITED STATES, 
EXPATRIATION AND PROTECTION ABROAD, soth Cong., 2d Sess., H. Doc. 
No. 326, pp. 329-330). Having become a subject of no other sovereign, the 
plaintiff was a stateless person. Such a condition is recognized by writers on 
international law. See Hatt, INTERNATIONAL Law, 7 ed., § 74; 1 OPPENHEIM, 
INTERNATIONAL Law, 2 ed., §§ 311-312; BoRCHARD, DIPLOMATIC PROTECTION 
or Citizens ABROAD, § 262. But see Morse, CitizENsnip, § 129. The 
principal case, however, seems to be the first actual decision of a common-law, 
court to accept it. Cf. Ex Parte Weber, [1916] 1 K. B. 280 n, [1916] 1 A. C. 421; 
Ludlam v. Ludlam, 26 N. Y. 356, 374 et seg. But see Séquestre de Jacob Ull- 
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mann, 44 CLUNET, JOURNAL DU Droit INTERNATIONAL PRIVE, 219. While 
probably correct in abstract legal theory, the result here reached is socially 
inexpedient. Aside from the injustice resulting to individuals in a condition 
of practical international outlawry, it would seem to be to the interest of 
organized society to admit of no person being without a political status. See 
1 WESTLAKE, INTERNATIONAL LAw, 2 ed., 224. Particularly is this true in 
continental Europe, where the personal law depends on citizenship rather than 
on domicil. See X.v. Y., 20 CLUNET, op. cit., 530, 2 BEALE, CASES, CONFLICT 
oF Laws, 37; Cumming v. Cumming, 23 CLUNET, op. cit., 147, 2 BEALE, op. 
cit., 40. The evident remedy seems to be a convention between states pro- 
viding for uniform laws of nationality and naturalization. See 1 OPPENHEIM, 


op. cit., § 313. 


LIBEL AND SLANDER — PRIVILEGE — CHARACTER OF A SERVANT — PuB- 
LICATION — DICTATION TO A STENOGRAPHER. — The plaintiff wrote requesting 
a statement regarding his services as a former employee of the defendant. 
The defendant replied in a letter dictated to his stenographer and transcribed 
and mailed by her. The letter related only to the character of the plaintiff’s 
services. Both parties admitted that it was defamatory on its face. In an 
action for libel the defendant demurred. Held, that the demurrer be over- 
ruled. Nelson v. Whitten, 272 Fed. 135 (E. D. N. Y.). 

Dictation to a stenographer is undoubtedly publication. Gambrill v. 
Schooley, 93 Md. 48, 48 Atl. 730. See Pullman v. Hill & Co., [1891] 1 Q. B. 
524, 527. Similarly, copying by a stenographer is publication. Adams v. 
Lawson, 17 Gratt. (Va.) 250; Puterbaugh v. Furniture Co., 7 Ont. L. R. 582. 
But where a communication is made on a privileged occasion, publication to 
a typist, reasonably incident to the occasion, will not destroy the privilege. 
Edmondson v. Birch & Co., [1907] 1 K. B. 371; Bohlinger v. Germania Ins. Co., 
100 Ark. 477, 140 S. W. 257. See 20 Harv. L. REv. 500. “An occasion is 
privileged when the person who makes the communication has a moral duty 
to make it to the person to whom he does make it, and the person who receives 
it has an interest in hearing it.” Per Lord Esher, M. R., in Pullman v. Hill 
& Co., supra, at 528. A communication by a former employer, in response 
to an inquiry from a prospective employer, is made upon a privileged occasion. 
Child v. Affleck, 9 B. & C. 403. See Pullman v. Hill & Co., supra. And it 
seems that a reply to an inquiry from the employee is similarly made upon a 
privileged occasion. Cf. Warr v. Jolly, 6 C. & P. 497; Hebner v. Great Northern 
Ry. Co., 78 Minn. 289, 80 N. W. 1128. In the principal case, the court ignored 
the question of privilege. It has been suggested that any dictation to a ste- 
nographer be made an exception to the rule of publication, but this proposition 
has no support in authority. See 4 St. Louis L. REv. 42; 26 BENCH AND 
Bar, 105. The case also raises the neat question whether the wrong, if any, 
is libel or slander. See OpcEers, LIBEL AND SLANDER, 5 ed., 161; SALMOND, 
Torts, 5 ed., 461. The view that either libel or slander can be maintained 
seems preferable. See Gambrill v. Schooley, 93 Md. 48, 64, 48 Atl. 730, 732. 


PLEDGES — TRANSFER OF PossEssiIon—Butky Goops.—The defendant 
agreed to pledge certain bulky goods to the plaintiff. The goods were set apart 
in a compartment in the defendant’s premises, the door locked, and the key 
given to the plaintiff, together with a license to enter the premises and use the 
key. Later the defendant went into voluntary liquidation, and the plaintiff 
brought this action to recover the goods. Held, that the plaintiff is entitled 
to the goods as pledgee. Wrightson v. McArthur and Hutchinsons, Ltd., 125 
L. T. R. 383 (K. B.). 

The rule is generally stated that to constitute a pledge valid against third 
parties the pledgee must have and retain possession. See Collins v. Buck, 
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63 Me. 450, 461. See Jones, PLepGEs, 1 ed., § 47. The purpose of this rule is 
to protect third parties who rely on the pledgor’s apparently unencumbered 
ownership of goods in his possession or custody. To this end, something more 
is required than what would amount to strict legal possession. Collins v. 
Buck, supra. Ordinarily, if the goods are left on the pledgor’s premises, the 
pledge fails. Casey v. Cavaroc, 96 U. S. 467. See Bank of North America v. 
Penn Motor Car Co., 235 Pa. St. 194, 83 Atl. 622. But in the case of bulky 
goods, it is sufficient if the goods are set aside on the pledgor’s premises in a 
space devoted exclusively to the pledgee, and clearly indicated to be in the 
pledgee’s possession, since this provides ample safeguard for third parties. 
Philadelphia Warehouse Co. v. Winchester, 156 Fed. 600 (D. Del.); Bush v. 
Export Storage Co., 136 Fed. 918 (Circ. Ct.,Tenn.). In the principal case also the 
purpose of the rule is achieved. The key, the sole means of entrance, is given 
to the pledgee, so the pledgor cannot exhibit the goods as his own. The deci- 
sion, therefore, seems right. 


SALES — FRAUD — EFFECT OF IMPERSONATION BY BUYER ON PASSAGE 
or Tirte. — One A, representing himself as a partner of B, applied to the 
plaintiff for the purchase of goods on behalf of the pretended partnership, 
giving a forged draft therefor. The plaintiff agreed to sell the goods to the 
partners, took the forged draft in payment, and delivered the goods to A. 
A mortgaged the goods to the defendant, a bona fide purchaser, from whom the 
plaintiff seeks to recover them. Held, that the plaintiff recover the value of 
the goods without paying the mortgage debt. Gose v. Brooks, 229 S. W. 979 
(Tex. App.). 

The court’s first argument, that A did not get title because title does not 
pass where goods are paid for with a forged draft, is erroneous. See Samuel 
Williston, ‘‘The Progress of the Law—Sales,” 34 Harv. L. REv. 741, 749. The 
court’s other argument, that A did not get title because the plaintiff did not 
intend to pass title to him, is sound. Alexander v. Swackhamer, tos Ind. 81, 
4 N. E. 433. In cases of impersonation, passage of title is a question of primary 
intent. See 16 Harv. L. REv. 381. Where a vendee, impersonating another, 
buys goods, title passes, on the theory that the seller’s primary intent is to deal 
with the person before him rather than with the person he claims to be. Phelps 
v. McQuade, 220 N. Y. 232, 115 N. E. 441. However, where the buyer fraudu- 
lently claims to buy as agent of another, no title passes, as the seller intends 
to pass title to the principal who has no intent to receive it. Peters Box Co. 
v. Lesh, 119 Ind. 98, 20 N. E. 291. The courts generally do not distinguish 
cases of pretended partnership and pretended agency. See Barker v. Dins- 
more, 72 Pa. St. 427, 433. The result is correct; for normally the seller thinks 
of the partnership as a unit, and intends to pass title to it, disregarding the 
proprietary interest of the individual partners, one of whom he thinks to be 
before him. 


Trusts — CREATION AND VALIDITY — TESTAMENTARY VOTING TRUST. — 
The testator, majority stockholder in a corporation, left his stock to be kept 
intact as part of a trust fund for twenty years. The trustees were required to 
vote it in favor of themselves as directors, and to exercise all powers incident 
to ownership of the stock. In contesting the will, the plaintiff contends that 
this trust is void as against public policy. Held, that the trust is valid. Jn 
re Pittock’s Will, 199 Pac. 633 (Ore.). 

A few jurisdictions consider that any irrevocable separation of voting power 
from beneficial ownership is against the policy of the law. Sheppard v. Power 
Co., 150 N. C. 776, 64 S. E. 894. But the great majority uphold voting trusts, 
provided their purposes are legitimate. Carnagie Trust Co. v. Security Life 
Ins. Co., 111 Va. 1, 68S.E. 412; Boyer v. Nesbitt, 227 Pa. St. 398, 76 Atl. 103. 























RECENT CASES 213 


See 29 Harv. L. REv. 433. Whether the stipulation in the principal case as 
to the use of the vote ought to be considered unfair to minority stockholders, 
so as to invalidate the trust, is not clear on the authorities. See Cone v. Russell, 
48 N. J. Eq. 208, 21 Atl. 847; Woodruff v. Wentworth, 133 Mass. 309. But see 
Winsor v. Coal Co., 63 Wash. 62, 114 Pac. 908. Trusts subjecting the vote 
to the dictation of living third parties have been upheld. Elger v. Boyle, 
69 Misc. 273, 126 N. Y. Supp. 946; Lafferty’s Estate, 154 Pa. St. 430, 26 Atl. 
388. But where those in control of the majority vote are prevented by a fixed, 
predetermined restriction from using their discretion regarding so important a 
matter as the choice of directors, the minority stockholders may well complain. 
Billings v. Marshall Furnace Co., 210 Mich. 1, 177 N. W. 222. See Gage v. 
Fisher, 5 N. D. 297, 307, 65 N. W. 809, 813; Fennessy v. Ross, 5 App. Div. 
342, 3460, 39 N. Y. Supp. 323, 325. This is particularly true in the principal 
case, since here the individuals designated by the will as directors are testa- 
mentary trustees, with perhaps no personal interest in the welfare of the cor- 
poration. See Robotham v. Ins. Co., 64 N. J. Eq. 673, 702, 53 Atl. 842, 853. 
The undoubted jurisdiction of equity to relieve against the voting requirement 
if need arises may, however, be sufficient ground for supporting the decision. 
See Pennington v. Metropolitan Museum, 65 N. J. Eq. 11, 55 Atl. 468; Johns 
v. Montgomery, 265 Ill. 21, 106 N. E. 497. 


Trusts — FOLLOWING MISAPPROPRIATED PROPERTY — WHAT CONSTITUTES 
A PURCHASER FOR VALUE. — A unlawfully obtained crossed checks payable 
to himself, drawn on the C Bank, which he deposited in the D Bank and which 
the D Bank collected. B was living with A as his mistress, and he gave her 
checks drawn on the D Bank, which she took in good faith. The E Bank 
collected for her and placed the amount to her credit. B’s account still showed 
a balance in her favor when the C Bank brought suit, joining A, B, and the E 
Bank. The E Bank paid the money into court, and judgment was given for 
the plaintiff. B appealed. Held, that the appeal be dismissed. Banque 
Belge pour L’Etranger v. Hambrouck, [1921] 1 K. B. 321 (C. A.). 

When a wrongfully acquired money res is mingled with other money, its 
substantial identity is not destroyed. In re Hallet’s Estate, 13 Ch. D. 606; 
Nat. Bank v. Ins. Co., 104 U. S. 54; First Nat. Bank v. Hummel, 14 Colo. 
259, 23 Pac. 986. See Austin W. Scott, “The Right to Follow Money,” 27 
Harv. L. Rev. 125. The former owner may claim either his pro rata share 
of the fund or a lien upon the whole fund. See James Barr Ames, “Following 
Misappropriated Property,” 19 Harv. L. Rev. 511; Austin W. Scott, “The 
Right to Follow Money,” 27 Harv. L. Rev. 125. And he may assert a lien 
against part of the fund which has been withdrawn, as long as it can be traced. 
In re Oatway, [1903] 2 Ch. 356. See Scott, CAsEs on Trusts, 553 n; Austin 
W. Scott, supra, 27 Harv. L. Rev. 125, 132. But his right of recovery is de- 
feated if the res has come into the hands of a bona fide purchaser for value without 
notice. See James Barr Ames, supre, 19 Harv. L. REv. 511, 517. It is true 
in the present case that the E Bank, having given only a promise to pay to 
the depositor’s order, was not such a purchaser. Mann v. Second Nat. Bank, 
30 Kan. 412, 1 Pac. 579; Batson v. Alexander City Bank, 179 Ala. 490, 60 
So. 313. See Scort, CASES ON Trusts, 655 n. But B was. Without notice 
she had given her body and her services, in return for title to the money. Is 
the defense of bona fide purchase to avail her nothing because she is guilty — 
not, under the laws of England, of a crime, but of conduct conira bovos 
mores? So, in effect, the court decides, by taking the title from B and giving 
it back to the C bank. ‘ 
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Trust Estates AS Business CompANtES. By John H. Sears. Kansas City, 
Mo.: Vernon Law Book Co. 1921. pp. xx, 782. 


This is the second edition of a work originally issued in 1912. The book is 
not a scholarly development of the law of trusts, or a general treatise on the 
subject, and the author disclaims any intention to make it such. It is not a 
book from which to learn what the law was at the time of Lord Coke, but a 
working volume for the practitioner, a handbook revised and enlarged to 
date. 

It is of less value perhaps to the Massachusetts lawyer because in the deci- 
sions of the Massachusetts courts are found the lead:ng cases on the subject 
of that form of business organization which, as a federal judge remarked, is 
‘not uncommon in Massachusetts, and very uncommon elsewhere.” In 
fact, in most of the few decisions in other states such organizations are referred 
to as Massachusetts Trusts. But it does supply, in part at least, a need which 
the profession generally will presumably feel with the more extensive adop- 
tion of the trust estate for business purposes. Its “‘superiority over corporate 
formation for legitimate business” Mr. Sears regards as self-evident. 

Wrightington’s Unincorporated Associations and an excellent chapter on 
Massachusetts Trusts in Fletcher’s Cyclopaedia of Private Corporations afford 
at present almost the only source of information on the subject of the treatise. 
The gathering into one book of reference, therefore, of the cases which are found 
in the reports under divers headings and strange titles is alone sufficient justi- 
fication for the publication of the volume, especially since it is fair to say that 
the kind of trust treated in the volume under review is becoming a subject of 
greater and greater importance in most jurisdictions. 

The discussion is in a way elementary, as it is bound to be when the subject 
is one on which the ordinary practitioner has only an elementary knowledge. 
There is little attempt to theorize as to the further development of the law on 
the subject, or to consider the legal problems that may arise in connection with 
the operation of the trust form in business undertakings, it being regarded as 
sufficient for the purpose of the book to state carefully and comprehensively 
what has been developed in form and substance thus far, and what the courts 
have decided or had to say in connection with such development. To that 
extent it will serve the practitioner well. 

The pitfall of partnership into which some of the earlier Massachusetts 
trusts fell is pointed out with a true appreciation of its importance, and the 
proper method of avoiding it is carefully derived from the decided cases. 

The liability of the trust estate for torts of the trustee, which conceivably 
may become an important branch of the subject under increased utilization 
of this form of organization, is dismissed rather briefly, and may be said to 
receive rather less adequate treatment than any other phase of the subject. 

The arrangement of the book is on the whole logical, beginning with the 
establishment of the trust, and proceeding with the nature of the creation, 
the status of the trustee and his rights, the liabilities of the trust estate, and the 
rights and liabilities of the beneficiaries, to such particular details as the rela- 
tion of these trusts to perpetuities and restraints upon alienation, the practice 
and procedure in litigation, taxation, management by the trustees, and public 
policy with relation to such trust estates. The last two chapters are devoted 
to the discussion of specific stipulations in instruments establishing these 
trusts. There is an appendix containing such few statutes as have been passed 
with reference to business trust estates — and these are confined to Massachu- 
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setts and Oklahoma — and containing also exhibits of trust agreements actually 
in use in Massachusetts and elsewhere as well as forms of general provisions 
for such declarations of trust. 

A complete table of cases cited and a fairly adequate index complete the 
volume. 

The author is obviously a believer in this form of business organization, 
although he denies any intention either to recommend or to discourage the 
adoption of the trust estate form by any individual enterprise. His belief, 
however, in the efficiency of courts of equity to right most legal wrongs which 
arise in the conduct of business as compared with statutes to remedy grievances 
arising in the creation and conduct of corporations is plainly apparent, and he 
cites ‘“‘the struggle by courts to bring corporate assets to the status of a trust 
fund” as one of the “finest tributes to an excellence in justice of the theory 
herein expounded that one might hope to find.” 

The book will presumably be not less cordially approved by the profession 
because it deprecates the avoidance of attorneys’ fees or cheapness in organi- 
zations, and emphasizes that no one but a competent legal adviser, skilled in 
the laws of his state, can be relied upon to determine that a trust should be 
created, to draft the trust instrument properly, and to advise and instruct the 
trustees in the safe management of the trust estate. 

J. Cotpy Bassett. 





Le GOUVERNEMENT DES JUGES ET LA LutTre CONTRE LA LEGISLATION 
SociaLE aux Etats-Unis. L’expérience Américaine du contréle judi- 
ciaire de la constitutionnalité des lois. By Edouard Lambert. Paris: 
Marcel Giard & Co. 1921. pp. 276. 


Professor Lambert of the University of Lyon presents under the above 
title a discriminating analysis of certain phases of judicial review of legis- 


lation in the federal and state governments of the United States. Recent 
judgments of the French courts, it is observed, are comparable with some of 
the landmarks establishing and developing judicial review in the United 
States,! and during the war it was not unusual in France for judicial inter- 
pretation and executive orders to disregard the legislative intent. These 
tendencies have culminated in a campaign in favor of the abrogation of 
articles 11 and 12 of the Law of August 5, 1790, title II, and the provision of 
the Constitution of September 3, 1791, title III, ch. 5, art. 3, to the effect 
that the courts ought not to interfere in the exercise of legislative power 
and are not privileged to suspend the execution of the laws. This cam- 
paign has resulted in the favorable consideration of a proposal introduced for 
a number of years in the French Chamber of Deputies to amend the present 
French constitution to establish judicial control over legislation along lines 
similar to the American system.’ The party supporting this proposal is now 
in the majority, and it seems to be, according to Mr. Lambert, only a matter 
of time when, either by amendment to the constitution or by judicial interpre- 
tation based on the former declarations of rights, French courts will adopt a 
type of judicial review modeled in part after that of the United States. Three 
phenomena are regarded as pointing in this direction: First, the sentiment 
prevalent among ministers to revert to the theory that it is the duty of the 
judiciary to protect the fundamental laws against sudden and radical changes; 
second, the tendency of the French Supreme Court to adopt very liberal 
methods of interpretation; third, the aspirations of jurists and of popular 





1 For example, a judgment of a court in the district of the Seine is compared with 
a similar judgment in the case of Godcharles v. Wigeman, 113 Pa. St. 431. 
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opinion toward a restoration of judicial control over the constitutionality of 
laws. These phenomena are referred to as the most striking characteristics 
of French politics. 

Interest in the American theories and practices in relation to judicial review, 
it is noted, is not new in France. Among those who have defended the Ameri- 
can system are Professors Beauregard,? Moreau,* Hauriou,' Jeze,®> and numer- 
ous other scholars and publicists including the noted parliamentarian Charles 
Benoist.6 In fact, interest in the problem of judicial control in France has 
been especially noteworthy during the last two decades, as is evidenced by 
frequent articles and such monographs as those of Albert Angleys’ and Henry 
Desfougéres.® 

With a brief introduction on the French situation Professor Lambert pro- 
ceeds to examine the theories and practices of judicial review in the United 
States with the purpose of furnishing a background for the public discussion 
which is sure to ensue in an effort to adopta similar system in France. The 
basis of the American doctrine is attributed to the theory of the separation of 
powers introduced as a leading principle of American federal and state consti- 
tutions. It is observed, however, that a different type of separation is accom- 
plished in England and in France, where the principle works against the judges 
and to the advantage of the legislature and there is established what is known 
as legislative supremacy, whereas in the United States the principle works to 
the advantage of the judges and there is established “a regime of government 
by the judges.” 

Instead of repeating the traditional American views as to the separation of 
powers, judicial independence, and the necessity of judicial review, Mr. Lambert 
deals with the underlying principles and practices of judicial reveiw of the 
constitutionality of laws and judicial construction of statutes whereby there 
has been established in the United States what is termed “the political su- 
premacy of the judiciary.” This political supremacy, it is found, renders the 
process of law-making in the United States very different from that prevailing 
in France and other European countries, owing to the fact that the statutes 
of the state and federal governments are frequently merely the realization of 
popular desires which cannot be rendered effective until affirmatively approved 
by the courts. 

American judges, then, are regarded as the ultimate authorities to interpret 
the laws. Judicial supremacy in the United States is, Mr. Lambert thinks, 
due to three facts: First, the control over the constitutionality of laws under 
the general doctrine of judicial review; second, interpretation of statutes 
under the prevailing theories of the common law and the case system; third, 
the methods of legal study. Considerable emphasis is given to the American 
system of legal study in order to show that legal instruction in the United 
States, built upon the case method, tends to uphold common-law doctrines, 
and to depreciate the interest in and importance of statutes, with theresult 
that the American judges and lawyers, contrary to the practice of the French 
jurists, are disposed to construe statutes strictly and to hold them invalid on 
minor pretexts in order to preserve the traditions of the common law which 
have been the groundwork of their legal education. 





2 Monde Economique of November 17, 1895. 

3 Le Réglement Administratif, 261. 

4 Note, Conseil d’Etat, August 7, 1909, Sirey, 1909, III, 145. 

5 Revue Générale d’Administration, 1895, Il, 241, and L’Inconstitutionnalité des Lois 
en Roumanie, 29 Revue du Droit Public, 146 (1912). 

® Chambre: Documents Parlementaires, sess. ord. 1903, 99. 

7 Des Garanties Contre lV Arbitraire du Pouvoir Législatif, par VIntervention du 
Pouvoir Judiciaire, Chambery, 1910. 

8 Le Contréle Judiciaire de la Constitutionnalité des Lois, Paris, 1913. 
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The basis for what is regarded as modern judicial review in the United 
States is attributed to two prov sions of the Constitution: First, that prevent- 
ing the states from impairing the obligation of contracts; second, the due 
process clause of the Fourteenth Amendment. Through these provisions, 
which remained in a large measure inert during the period before 1880, there 
was evolved by judicial intetpretation, says Professor Lambert, a new Magna 
Charta “to protect the energies of individuals and corporations against the 
arbitrary manifestations of popular sovereignty.”’ It is recognized, however, 
that a mild form of review involving the determination of issues between 
federal and state governments and infractions against the Constitution beyond 
a reasonable doubt was in effect earlier. This moderate theory of judicial 
review is that which is found in the works of constitutional authorities such 
as Cooley and Thayer. It was in the light of these moderate statements 
that such French authors as Jalabert,* Saleilles,° and Thaller™ were led to 
admire the American system. 

In the new interpretation due process is what the Supreme Court declares 
such and thereby the court has become a censor of all state legislation. As 
a consequence the Supreme Court at the opening of the twentieth century is 
held to be in possession of two instruments to arrest political and economic 
progress in the United States; first, the rule of reason, and, second, the rule 
of expediency. The chief purpose of these instruments, as the author sees 
it, is to hold legislation in the traditional mold of the common law and to 
support the individualistic conceptions of the eighteenth century. Only such 
changes are permitted by legislative experiment as appear to the judges 
“legitimate and instituted with enough prudence and reflection.” 

A painstaking study of American books, articles, and court decisions relating 
to judicial review in federal and state governments, has led Professor Lambert 
to conclude that the moderate views of Cooley and Thayer have long ago 
been discarded in practice and that there is a marked tendency for courts to 
substitute their social and economic politics for that of the legislature in 
reference to labor legislation, concerning which numerous acts were held void 
because regarded as economically undesirable. So much is this true that 
labor leaders have come to feel that it is not constitutions that stand in the 
way of progressive labor legislation in the United States but reactionary 
judges who seek to hold legislation in accord with their own political and 
economic views. 

The author considers various palliatives to judicial control, among which 
are: First, advisory opinions; second, declaratory judgments; third, adminis- 
trative determination of legal relationships. These palliatives, it is held, 
although affecting American law to some extent, have frequently been checked, 
interfered with, and often destroyed by the judiciary, jealous of its own rights 
and prerogatives. 

As to whether the American doctrine of “government by judges” should 
be adopted in other countries Professor Lambert believes that if they desire 
“a robust corset of iron” to defend the existing social and moral order against 
the permeation of reforms and revolutionary tendencies they could do no 
better than to adopt judicial review. To quote the author, “the judicial 
control of the constitutionality of laws with its two complements, the construc- 
tion of laws in the American manner and government by injunctions, is with- 
out doubt the most perfect instrument of social statics to which one could 
actually have recourse to curb the agitation of labor leaders and to hold 
the legislature in check from going too rapidly in the direction of economic 
radicalism.” ” 





® Bulletin de la Société de Lég. Comp., 1902, 253. 
‘10 [bid., 240-246. 1 [bid., 249. 
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According to Mr. Lambert it is not necessary to amend the French Consti- 
tution to secure judicial review. The various declarations of rights which 
have never been repealed furnish, he thinks, ample basis for courts to control 
French legislation. But judicial review, as he sees it, would have to be adopted 
gradually in order to fit into a system unaccustomed to the checks which 
such a practice requires. 

The treatise is concluded with a section on the advantages of the study of 
comparative legislation and jurisprudence which, in the judgment of the 
author, must include not merely a review of legislation but also of judicial 
decisions. He thinks the French attitude to confine attention almost exclu- 
sively to code and statute law is wrong and offers suggestions for the study of 
American case law. 

The author fails to distinguish between judicial review of state laws, definite 
provision for which was made in the federal Constitution, and the review of 
acts of a co-ordinate department of the same government, which was the 
outgrowth of judicial construction in the states and in the nation. A few 
errors of fact, such as the discussion of the reform of the federal judicial code 
so as to secure greater uniformity in the interpretation of the federal due 
process clause without any mention of the amendment to remedy this defect, 
have probably resulted from the difficulty in securing material regarding 
foreign institutions and practices. 

The author is to be commended for delving beneath the traditional theories 
and conventional platitudes which characterize the work of many American 
and foreign writers who deal with judicial review, and for presenting a succinct 
summary and critique on the underlying theories as well as some of the ob- 
vious results of judicial review of legislation. Dealing as the author does 
with the effects of judicial review largely in relation to social legislation, cer- 
tain important phases of the practice are not considered and the significance 
of the practice of review is somewhat exaggerated in its relation to the general 
characteristics of American law. It is a type of work, however, which not 
only will be serviceable to Frenchmen but also will be of interest to judges, 
lawyers, and teachers of public law in the United States. 

CHARLES GROVE HAINES. 





Tue Law IN Business Prostems. By Lincoln Frederick Schaub and Nathan 
Isaacs. New York: The Macmillan Company. 1921. pp. xxxiv, 821. 


The present volume aims in the main ‘‘to show the legal system in its rela- 
tion to the problems and policies of business administration”; to “‘anatomize”’ 
business and to ‘‘study the part played by the law in this anatomy.” It is 
intended primarily for use in training students whose chief interest lies in the 
field of business administration rather than in the field of law. It is divided 
into five parts: Introductory Topics includes such matters as the nature and 
sources of the law, and the place of business law in the general scheme of legal 
classification; Part I, Engaging in Business, relates to the so-called “right” of 
engaging in business together with the limitations imposed thereon by the law 
concerning public utilities, unfair trade, licensing statutes, etc.; Part II, 
the Law of Contracts with Special Reference to the Relation of Buyer and 
Seller, deals with the rules and principles relating to the formation and inter- 
pretation of contracts, parties, etc.; Part III, the Enforcement of Contracts, 
with Special Reference to the Relation of Debtor and Creditor, gives a general 
summary of the steps in an action, the various remedies provided by law, and 
the law of guaranty, suretyship, mortgages, conditional sales, pledges, and 
negotiable instruments; Part IV, the Law of Business Organization, deals in 
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a summary way with the relative merits of the different forms of business 
organization, and the law of agency, corporations, and partnership. 

Much of the book is in the form of text, some of it consisting of excerpts 
taken from the writings of other authors. Interspersed with the text there is 
a large number of cases taken from the reports and freely edited. The cases 
are in large part merely illustrative. To some of the chapters has been added a 
list of practice problems. The work has been carefully and painstakingly done. 
The materials of a more or less general nature have been chosen with discrimina- 
tion, and the legal rules and principles are, on the whole, stated with precision. 
One rather remarkable slip appears, however, on page 277, where the decision 
in Henry v. A. B. Dick Co., 224 U.S. 1, is set out at length without mention of 
Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U.S. 502. 

It must be apparent that one who purports to write a law book for lay readers, 
even although they be students of business administration, essays a difficult 
undertaking, and one that is pregnant with incalculable possiblilites for mis- 
chief. There is ever present the danger that the limitations inherent in a sum- 
mary statement of the law will result in the impression being conveyed that the 
law is such a simple and definitely articulated agency of social control as to 
make unnecessary the expert. It may well be doubted whether the layman 
with his lack of understanding of legal terminology and analysis will be able to 
read into such a summary the subtleties and refinements which to the skilled 
reader are an ever present reality. In view of this circumstance the promise 
contained in the quotation above, taken from the Preface, would seem to augur 
well. The vivisection of business to reveal the relation of its functions and 
activities to each other and to the law should certainly prove to be a highly 
instructive exercise for both the business man and the lawyer. It is, however, 
doubtful whether the promise has in the present instance been wholly fulfilled. 
There is much about the book that is different, but in the main it seems to 
follow the traditional lines. It consists in large measure of a summary state- 
ment, more or less detailed, of legal rules and principles. It must not be sup- 
posed that any attempt has been made to gloss over the perplexities of the law. 
The defect appears to consist rather in a failure sufficiently to emphasize these 
perplexities affirmatively. It may well be doubted whether it is feasible to 
do more for the lay reader than to detail for him the legal path along which it 
is possible for him to travel in perfect safety, at the same time pointing out 
that if he contemplates swerving from that path it would be wiser and less 
expensive in the end to consult one who has made the law his primary concern. 
For example, as.regards the subject of contracts, it is submitted that it would 
be more understandable to the layman and more helpful to emphasize the neces- 
sity of his specifying fully and clearly, without the use of technical language, 
which he is apt to misunderstand, all the details of agreement, and of providing 
so far as possible for all contingencies, than it is to set out for him the numerous 
rules relating to the interpretation of contracts. (P. 285 ff.) One might 
much more profitably warn him of some of the contingencies which occur with 
frequency and cause trouble if not provided against. Instead of setting out 
the conflicting decisions relating to the construction of instruments signed by 
an agent on behalf of his principal (pp. 541-544), would it not be more to 
the point to tell the business student how such an instrument should be signed? 
It is arguable that by setting out the detailed rules in regard to what happens 
when the thing is not done properly the correct course appears by inference 
and that it conduces to mental activity along legal lines to have it appear in 
this way. Were the reader a law student the argument would have weight. 
However, the average reader whose interest lies primarily in other fields will 
scarcely have either the time or the patience necessary to enable him to grasp 
the inference. When one considers the breadth of the field covered within the 
limits of a single, moderately-sized volume, one marvels that the attempt to do 
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more than to furnish a few general directions has succeeded so well as it has. 
The part of the book which seems to the writer to come nearer to fulfilling the 
promise than any other is the chapter headed Internal Relations and Control. 
There is here more that a layman can comprehend and less detailing of 
technical rules. 

In the hands of a competent instructor the book will no doubt prove a valu- 
able basis for class discussion. For the lawyer it is neither sufficiently unique 
nor comprehensive to be more than a hornbook, although it is a good one. For 
the lay reader there lurks the danger inherent in any attempt to gain a smatter- 
ing of detailed knowledge concerning a difficult science. 

GROVER C. GRISMORE. 





HANDBOOK OF THE LAw oF Trusts. By George Gleason Bogert. St. Paul: 
West Publishing Company. 1921. pp. xiii, 675. 


There has long been a need for a new American treatise on the law of 
Trusts. The leading text-book, that of the late, but not very late, Mr. Perry, 
has never been very satisfactory; and the latest edition, with its system of 
double footnotes, is somewhat chaotic and confusing to the reader. The 
subject is treated, it is true, in the text-books on Equity, notably in Pomeroy’s 
Equity Jurisprudence, but the scope of these books forbids a very full treat- 
ment of any of the separate heads of equity jurisdiction. The English 
treatises on Trusts, such as those of Lewin, Godefroi and Underhill, are more 
and more concerned, in each successive edition, with English statutes, and are 
becoming less and less useful to the American practitioner and law student. 

Professor Bogert’s book purports to be an elementary treatise, one of the 
Hornbook Series published by the West Publishing Company. But it 
differs from most elementary books of the sort, in that it is a thorough and 
scholarly piece of work. Naturally the author cannot in less than 600 pages 
of text treat in detail all the problems of the law of Trusts; and some matters 
of interest have to be omitted altogether. The only question which may 
fairly be asked is whether the choice of material and the apportionment of 
space has been made with sound judgment; and the answer, it is believed, is 
an emphatic affirmative. One very valuable feature of the book is the 
extent to which the author has made use of articles in the law magazines. 
Such articles are receiving an increasing amount of attention in briefs of 
counsel and in judicial decisions. 

It is to be regretted that Professor Bogert occasionally adopts the jargon 
of the earlier decisions, stating a principle in the form of what is obviously a 
fiction, as when he says that in certain cases fraud is conclusively presumed 
(p. 41), whereas liability is imposed in such cases regardless of fraud. But 
such instances are rare, for as a rule the author’s statements are direct and 
clear. There is certainly no treatise on the law of Trusts which will be 
found more useful to the American student of the law; and it is believed that 
it will be of great value to lawyers also, as a clear presentation of fundamental 
principles and a guide to the most recent material on the subject. 

Austin W. Scott. 





PrincrpLes oF Contract. By Sir Frederick Pollock, Bart. Ninth Edition. 
London: Stevens & Sons, Ltd. 1921. pp. Ix, 820. 
The ninth edition of this well-known work presents some changes which are 
noted in the preface. The author’s remarks on the formation of contracts 
by correspondence are recast. As he truly says, the question has passed the 
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stage where argument is possible as to the law on this matter. Whether one 
likes it or not, the law is settled. The treatment of default or repudiation by 
one party to a bilateral contract, as affecting the rights of the other party, has 
been enlarged. In previous editions this important branch of the subject was 
never fully treated; and indeed in the present edition, the discussion is not full. 

The important cases, brought about by the great war and by the statutes 
passed for the defence of the realm, on impossibility and frustration of ad- 
venture, are inserted with the matter formerly contained in a chapter headed 
“Impossible Agreements” under the heading of “Conditions,” together with 
other matter more usually placed under that heading. In making this change 
the author is undoubtedly following the language of the courts. In the review- 
er’s opinion, however, he is not indicating the true basis of the doctrine on which 
the decisions must rest. The defence which has generally passed under the 
name of Impossibility should properly be treated in connection with Mistake, 
for the former defence rests on the mistaken assumption by the parties of the 
future existence of certain essential facts; while the defence of mistake rests 
on the erroneous assumption of the present existence of such facts. It is likely 
to cause confusion to speak of such defences as conditions. They are created by 
the law and not by the parties, and are affirmative in their nature. 

In his preface the author makes the following interesting statement: “‘ Learned 
Americans are still engaged from time to time in valiant efforts to reduce the 
common-law rules of contract, and the doctrine of consideration in particular, 
to strict logical consistency. That quest is, in my humble judgment, miscon- 
ceived. Legal rules exist not for their own sake, but to further justice and con- 
. venience in the business of human life; dialectic is the servant of their purpose, 
not their master.” A reply is perhaps justified, and it may, without fear of 
offence, be made in reviewing the work of one who has done more than any 
English writer of his generation to promote reason and logic in the law. 

No one will dispute that logic should be the servant not the master of practi- 
cal convenience, and that where logic and convenience are clearly at war, 
logic must yield; but courts seem less likely at the present time than ever 
before to forget this. On the other hand, there is a real danger that courts in 
considering the special facts of cases before them, and what seem to be the 
particular equities of those cases, will forget the high practical value of logic. 
Unless logic can in the main be trusted, no one can safely advise on the new 
problems which are constantly arising. It is probable that bad reasoning or 
antiquated precedent is the cause of quite as many decisions which are out of 
line with general principles as any arguments from practical convenience, 
and no assumption should be made that because a decision is illogical it must 
therefore be practically convenient. The United States have at least one advan- 
tage over England as partial compensation for the multiplicity and diversity 
of decisions which the division of this country into many separate jurisdictions 
involves. Decisions which are wrong in principle are somewhat easier to over- 
throw, and escape from antiquated precedents is a little less difficult. 

SAMUEL WILLISTON. 





War POWERS OF THE EXECUTIVE IN THE UNITED States. By Clarence A. 
Berdahl. University of Illinois Studies in the Social Sciences, Vol. IX, 
Nos. 1 and 2. Urbana, Ill.: The University of Illinois. 1920. pp. 296. 

As the Constitution deals with executive power in very general terms, 
and as the literature on the subject is scanty, there is ample room for this 
pamphlet. The author has not had access to an adequate library; but the 
citations show that he has made conscientious use of the books at his disposal. 

His method is to state the various views of others, rather than those held 

by himself; and the result occasionally (e. g., pp. 15-18 and 182-184) is 

somewhat obscure, 
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The author has analyzed the subject well, and has then covered, so far 
as the facts seem to permit, the several heads of the analysis. Thus it has 
happened that in several instances he has covered topics usually unno- 
ticed. Forexample (pp. 37-42), he has explained well the distinction between 
treaties and exchanges of notes, and (pp. 143-148) he has given as to 
military commissions more information than is easily accessible elsewhere; 
and (pp. 148-151) he has given interesting details and generalizations as to the 
power of pardon. He does not, however, have full acquaintance with all the 
pertinent details regarding executive control in the World War. For example, 
he does not mention that exchange of notes upon which was based the exclusive 
jurisdiction of American courts-martial over offenses committed in France 
by members of the American armed forces or by persons accompanying them, 
and he does not mention the executive proclamations regulating aircraft. 

In the discussion of courts-martial (pp. 142-154), it is noteworthy that 
the very important case of Grafton v. United States, 206 U. S. 333, is not 
mentioned. Such other omissions as have been discovered are doubtless due 
to inaccessibility of books. 

The pamphlet is worthy of revision, enlargement, and republication. 

EUGENE WAMBAUGH. 





LEADING Cases In Common Law. By Ernest Cockle and W. Nembhard 
Hibbert. London: Sweet and Maxwell, Ltd. 1921. pp. xxxiv, gor. 


To bring together in a single volume a collection of cases covering the 
whole field of the common law, is, of course, an impossible task. Even when, 
as here, the subject matter is confined to the private law of a single jurisdiction, 
any such volume is sure to be superficial in the extreme. But this ponderous 
book is not only superficial and incomplete; it is not even well worked out 
as to those subjects which it does cover. The cases, while in the main well 
selected, are hopelessly mutilated, so as to become a mere collection of dicta; 
and the typography is such as to cause the reader to writhe. Moreover, the 
arrangement of the subjects treated is peculiar. Thus, Contracts, Torts and 
Damages are grouped together as “‘ The Law of Things”; while under the sub- 
head of Contracts are included Agency, Carriers, Gifts and “Clubs.” The 
law of property, distributed in procedural pigeon-holes, is treated under th 
section on Torts. ; 

Apparently the volume was prepared for the use of English law students. 
To an American reviewer, accustomed to the scholarly case-books prepared 
by law professors, as used in American law schools for the last thirty years, 
the reasons for publishing such a book are difficult to comprehend. It is 
certain that the advantages of the case system cannot be gained by studying 
this hybrid of case-book and text-book; while if intended as a manual for 
English practitioners, it seems too elementary to be of value. 








